
Supreme Court No. _____ _ 
(Court of Appeals No. 84748-1-I) 

THE SUPREME COURT OF 
THE STATE OF WASHINGTON 

12TH AND JOHN INVESTORS, LLC, 

Appellant, 

V. 

BROADMARK REALTY CAPITAL INC., 

Respondent. 

PETITION FOR REVIEW 

Anthony L. Rafel, WSBA No. 13194 
Timothy S. Feth, WSBA No. 51275 

RAFEL LAW GROUP PLLC 
4126 E. Madison St. Ste. 202 

Seattle, WA 98112 
Main 206.838.2660 
Fax 206.838.2661 

Attorneys for Appellant 

FILED 

Court of Appeals 

Division I 

State of Washington 

71312024 1 :OB PM 



TABLE OF CONTENTS 

A. IDENTITY OF PETITIONER ...................................... 1 

B. COURT OF APPEALS DECISION ............................. 1 

C. ISSUES PRESENTED FOR REVIEW ......................... 2 

D. STATEMENT OF THE CASE ..................................... 6 

E. ARGUMENT ............................................................... 19 

1. Evidence and Inferences Must Be Considered in Light 
Most Favorable to 12J ....................................................... 19 

2. Equitable Lien Must Be "Clear" and "Unequivocal" ... 
.................................................................................. 22 

3. 12J Was Not Required to, but Did, Identify the 
Business Expectancy with Which Broadmark Tortiously 
Interfered ........................................................................... 24 

4. 12J Identified the Basis for Its Unjust Enrichment 
Claim ................................................................................. 26 

5. l 2J' s Unjust Enrichment Claim is Viable under 
Davenport and Seekamp .................................................... 27 

6. 12J's Tort Claims Are Alternative to and Independent 
from its Equitable Lien Claims ......................................... 29 

F. CONCLUSION ............................................................ 31 

CERTIFICATE OF COMPLIANCE .................................... 33 

CERTIFICATE OF SERVICE ............................................. 34 



TABLE OF AUTHORITIES 

Page(s) 

Cases 

Admasu v. Port of Seattle, 
185 Wn.App. 23, 340 P.3d 873 (2014) ............................. 5, 25 

Davenport v. Washington Educ. Ass'n, 
147 Wn. App. 704, 197 P.3d 686 (2008) .............................. 28 

Delagrave v. Emp. Sec. Dep 't, 
127 Wn.App. 596, 111 P.3d 879 (2005) ............................... 20 

Dragt v. Dragt/DeTray, LLC, 
139 Wn. App. 560, 161 P.3d 473 (2007) ........................ 27, 28 

Healy v. Seattle Rugby, LLC, 
15 Wn.App. 2d 539, 476 P.3d 583 (2020) .............................. 5 

Huber v. Coast Investment Co., 
30 Wn.App. 804, 638 P.2d 609 (1981) ................................... 4 

John Inv'rs, LLC v. Broadmark Realty Capital Inc., 
2024 WL 2811622 (Wash. Ct. App. June 3, 2024) ................. 1 

Keck v. Collins, 
184 Wn.2d 358, 357 P.3d 1080 (2015) ........................... 19, 22 

Martin v. Abbott Labs., 
102 Wn.2d 581, 689 P.2d 368 (1984) ................................... 30 

Seekamp v. Small, 
39 Wn.2d 578, 237 P.2d 489 (1951) ................................. 6, 28 

Speirs v. Jahnsen, 
143 Wn. 297, 255 P. 117 (1927) ................................... 3, 4, 23 

11 



Tacoma Auto Mall, Inc. v. Nissan N. Am., Inc., 

169 Wn.App. 111 (2012) ................................................. 24, 25 

Vasquez v. Hawthorne, 

145 Wn.2d 103, 33 P.3d 735 (2001) ..................................... 19 

Westview Investments, Ltd. v. U.S. Bank Nat. Ass'n, 

133 Wn. App. 835, 138 P.3d 638 (2006) .............................. 30 

Rules 

RAP 6.1 .......................................................................... 2, 27, 31 

111 



A. IDENTITY OF PETITIONER 

Petitioner 12th and John Investors, LLC ("12J") asks this 

court to accept review of the Court of Appeals decision 

terminating review designated in Part B of this petition. 

B. COURT OF APPEALS DECISION 

The Court of Appeals upheld the trial court's grant of 

summary judgment against l 2J and denial of summary judgment 

in favor of 12J in its opinion in 12th & John lnv'rs, LLC v. 

Broadmark Realty Capital Inc., 84748-1-1, 2024 WL 2811622 

(Wash. Ct. App. June 3, 2024). In so doing, the court failed to 

apply basic Washington law governing the summary judgment 

standard, contract interpretation, creation of equitable liens, and 

l 2J' s claims of tortious interference, conversion, and unjust 

enrichment. At crucial points in the court's analysis, it relied on 

novel and newly-invented standards instead of applying 

established law. The Court of Appeals failed to acknowledge, let 

alone faithfully address, l 2J' s arguments, instead baldly 
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misstating and mischaracterizing l 2J' s position in order to more 

easily swat it down. 

A copy of the decision is in the Appendix at pages A-1 

through A-60. 

C. ISSUES PRESENTED FOR REVIEW 

1. l 2J was entitled to appellate review of the trial 

court's decision as a matter of right. RAP 6.1. That right was 

rendered meaningless when the Court of Appeals effectively 

abdicated its review obligation by mischaracterizing l 2J' s 

arguments and turning a blind eye to the evidence. 

2. 12J appealed from the trial court's grant of 

summary judgment in favor of Respondent Broadmark Realty 

Capital Inc. ("Broadmark"). Yet the Court of Appeals never 

recites the controlling standard for review of summary judgment 

orders and turns the standard on its head by construing evidence 

in favor of Broadmark (the moving party below) and ignoring 

evidence and inferences favorable to 12J. In particular, central 
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to 12J's claims in equity and tort is that Broadmark's 

predecessor-in-interest wrongfully interfered with 12J's interests 

with the intent and for the purpose of completing a lucrative 

merger and IPO. The relevant facts and inferences are amply 

supported by the record but are never even mentioned by the 

Court of Appeals. 

3. Under the contract documents, Capitol Hill 

Subway, LLC ("Subway"), was required to obtain 12J's written 

consent prior to obtaining a loan for the development project that 

was the subject of the parties' agreement. If Subway did not do 

so, l 2J was required to be paid out of the loan proceeds. 

Broadmark's predecessor-in-interest had actual knowledge of 

that obligation, but Subway failed to obtain 12J's consent and 

Broadmark, which controlled the disbursement of the funds and 

paid each of Subway's other obligations, failed to pay 12J out of 

the loan proceeds. Speirs v. Jahnsen, 143 Wn. 297, 301, 255 P. 

117 (1927), holds that an equitable lien is created when an 

agreement "sufficiently indicates an intention to make some 
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particular property a security for an obligation." The intent must 

"appear unequivocally." Huber v. Coast Investment Co., 30 

Wn.App. 804, 808, 638 P.2d 609 (1981 ). While paying lip 

service to those cases, the Court of Appeals instead frames the 

question as whether the creation of an equitable lien was the 

"only commercially reasonable" interpretation of the contract 

documents. Having invented a standard of its own design, 

untethered to decades of prior authority, the Court of Appeals 

fails to answer the question raised by l 2J' s appeal. 

4. The Court of Appeals incorrectly portrays 12J's 

argument as: (i) 12J's equitable lien was enforceable against 

"any" future lender and (ii) l 2J is attempting to enforce its 

contract with Subway against Broadmark. That is incorrect and 

contrary to established precedent. An equitable lien is 

enforceable against the parties to the contract giving rise to it and 

against any "incumbrancer with notice" (Speirs v. Jahnsen, 143 

Wn. 297, 301, 255 P. 117 (1927)), which Broadmark 

undisputedly was. 
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5. The purpose of contract interpretation 1s to 

determine the objective manifestations of the parties' intent. 

Healy v. Seattle Rugby, LLC, 15 Wn.App. 2d 539, 544-45, 476 

P.3d 583 (2020)). The Court of Appeals incorrectly considers 

whether 12J's interpretation was consistent with the documents' 

"titles, parties, and objectives." That newly articulated standard 

is found nowhere in Washington law. Its application is a radical 

departure from settled law that emboldens the court to reject 

12J's arguments based on the mood of the documents rather than 

their text. 

6. The Court of Appeals also errs by concluding that 

l 2J did not identify the business expectancy that serves as the 

basis for its tortious interference claim. That conclusion: (a) 

contradicts Admasu v. Port of Seattle, 185 Wn.App. 23, 40, 340 

P.3d 873 (2014) because Broadmark did not dispute that 12J had 

a valid business expectancy and so 12J was not required to 

defend that element; and (b) ignores that l 2J clearly identified 

two valid business expectancies in its briefing. 
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7. For its unjust enrichment claim, l 2J relied on 

Seekamp v. Small, 39 Wn.2d 578, 583, 237 P.2d 489 (1951), 

which provides the elements for a subset of unjust enrichment 

claims described as "money had and received." The Court of 

Appeals does not cite Seekamp or discuss the elements provided 

therein, despite that case's status as binding precedent. Instead, 

the Court of Appeals relies on a different branch of unjust 

enrichment law to reject arguments 12J never offered. 

8. The Court of Appeals further errs by tying the 

viability of all three of 12J's tort claims (tortious interference, 

unjust enrichment, and conversion) to the equitable lien claim. 

The tort claims are alternative to and analytically distinct from 

the equitable lien claim. 

D. STATEMENT OF THE CASE 

This case arises out of development of a 51-unit 

condominium (the "Project") in Seattle (the "Property"). (CP 
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203.) The developer of the Project was Robert Hardy (CP 1548) 

and the Project entity was Subway. 

Broadmark is the product of a special purpose acquisition 

company ("SPAC") merger of an operating business into a 

publicly traded shell company. The operating business was a 

"hard-money" lender consisting of four lending funds and four 

management companies that controlled them. (CP 1595). The 

management companies were owned and controlled by founders 

Joseph Schocken and Jeffrey Pyatt and executives Adam 

Fountain, Joanne VanSickle, and Bryan Graf. (CP 233, 1588, 

1752-1753). Daniel Hirsty, a financial analyst who became chief 

credit officer for Broadmark, later acquired an ownership interest 

as well. (CP 1137-1138. ) The lending funds were named Pyatt 

Broadmark Real Estate Lending Fund I, LLC ("PBRELF"), 

Broadmark Real Estate Lending Fund II, and so on. (CP 1588.) 

PBRELF was controlled by Pyatt Broadmark Management, LLC 

("PBM"). (CP 164:2, 148-155.) 
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Efforts to find a merger partner began in 2018 (CP 1474-

1475) and ended in November 2019 when PBRELF and PBM 

merged into Trinity Merger Corp., a publicly traded company, 

which was renamed "Broadmark Realty Capital Inc." (CP 724. ) 

The merger made the control group fabulously wealthy. (CP 

1381-1382, 1519-1520, 1528-1529). 

Hardy had borrowed money from PBRELF /PBM on 

previous projects (CP 1500, 1591, 1448) and in 2016 approached 

Graf about a construction loan for the Subway Project. PBM 

declined the loan as too large. (CP 1530, 1735. ) Hardy arranged 

a $10.9 million loan from Trez Capital, secured by a deed of trust 

on the Property. (CP 1142, 197. ) 

Subway also obtained other financing, including $3.2 

million in preferred equity financing, which was arranged by 

Broadmark Capital, LLC ("Broadmark Capital"), Broadmark's 

Schocken-owned, broker-dealer affiliate. (CP 195-201, 913, 

1746-1747. ) 
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Broadmark Capital formed 12J in February 2016. (CP 

195.) Adam Fountain, a managing director at Broadmark Capital 

who became Broadmark's Executive Vice President after the 

merger, oversaw preparation of the investment documents. (CP 

1471, 189, 1479.) 1 12J was structured by Broadmark Capital as 

a manager-managed LLC, with Schocken as the sole manager. 2 

(CP 195-201, 202-203, 208-230.) 

In exchange for the $3 .2 million investment, Subway 

issued "Preferred Member Units" to 12J. The transaction was 

memorialized in a February 2016 Preferred Equity Investment 

Agreement (the "Agreement"), which attached and incorporated 

an Amendment to the Capitol Hill Subway, LLC Operating 

Agreement (the "Amendment"). (CP 197, 897-961, 963-977.) 

Under the agreement, Subway was required to redeem 12J's 

Preferred Units for $3.2 million plus a preferred return on August 

1 Broadmark Capital, LLC was later renamed Tranceka Capital, 
LLC. 
2 Technically, the manager was 12J Management LLC, of which 
Schocken was the sole member. Fountain, Graf and Hirsty 
assisted Schocken in managing 12J (CP 1592, 1422, 1537-1538). 
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31, 2018. (CP 940.) If Subway defaulted, 12J could exercise 

default remedies. (CP 903-06, 967-71.) 

Wholly apart from the default remedies, the Agreement 

and Amendment both provided that if Subway's loan was 

refinanced or modified without l 2J' s express prior written 

consent, l 2J would be paid in full out of the loan proceeds. 

The provision in the Agreement stated: 

7 .1 (a) Prohibited Transfers. . . . Unless and until the 
Redemption Price or the Early Redemption Price, as 
applicable, is paid in full out of the proceeds of any such 
transaction, Company shall not, without the express prior 
written consent of Investor cause, permit, or consent to the 
sale, transfer, encumbrance, pledge or other disposition of 
the Property, or any portion thereof, or to any change in 
the direct or indirect ownership of Company. 

(CP 901, emphasis added.) The parallel provision m the 

Amendment stated: 

7. So long as any Preferred Member Units remain 
outstanding, without the written consent of Preferred 
Member, Company shall not: . . .  (b) either . . .  (iv) finance 
or refinance the Property and the operations of Company 
and enter into, amend or modify the terms and conditions 
of any loan obtained by Company, including the Senior 
Loan (if any), other than to the extent (A) the proceeds 
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of such financing or refinancing are used to redeem in 

full the outstanding Preferred Member Units .... 

( CP 971-72; emphasis added.) 

Broadmark knew that the Agreement required l 2J' s 

written consent before the loan could be refinanced, both because 

its executive, Fountain, prepared the documents and because it 

was advised of the consent requirement by l 2J' s counsel in 201 7 

when Subway increased the Trez loan. (CP 1136-41, 1386-1387, 

1428.) 1 

Soon after the Trez increase, the Project fell behind 

schedule. (CP 1439-1442.) Trez declined to loan more money. 

In April 2018, however, the PBM "Investment Committee" 

consisting of Schocken, Pyatt, and Fountain decided that 

Broadmark would provide financing through PBRELF. (CP 

1434, 1489.) PBRELF became the lender and PBM acted as loan 

broker. (CP 203.) The loan amount was increased to $14.3 

1 Schocken executed a written consent to the Trez loan increase 
on behalf of 12J. (CP 1142.) 
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million. (CP 266.) At closing, PBRELF/PBM received a loan 

origination fee of $200,298, prepaid interest reserves of 

$182,000, and a service fee of $50,074 (CP 350-53, 406), 

together with a first position deed of trust (CP 262). 

Broadmark's loan to Subway created a severe conflict of 

interest. As 12J's manager, Schocken relied heavily on 

Broadmark executives. (CP 1592, 1597. ) Schocken was also the 

CEO of PBRELF and a manager of PBM (CP 1588, 233), which 

were run by the same executives. (CP 233, 1472-1474.) 

Schocken and Broadmark knowingly put themselves in the 

position of serving two masters - PBRELF and l 2J - both of 

which sought payment from the Project. The conflict was 

"obvious" to Broadmark due to the lack of an "arm's length 

counterparty."  (CP 1439-1442, 1508-1509.) 

Despite the obvious conflict of interest, and the 

Agreement's provisions requiring 12J's prior written consent, 

Broadmark did not seek and l 2J did not provide written consent 
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to the PBRELF refinance. (CP 1041, 1398-1399, 1410, 1732-

1733, 1390, 1398-1399, 1447, 1493-94, 1544-1545, 1557-1558). 

Nothing was paid to 12J out of the loan proceeds (CP 

1390, 1399, 1466, 1558), nor was the transaction even disclosed 

to the 12J investor group. 

Two months later, Broadmark refinanced the loan again, 

raising the amount to $17.6 million. (CP 499-642.) This time, 

PBRELF /PBM received at closing a loan origination fee of 

$352,300, a servicing fee of $88,075, and $887,500 in prepaid 

interest reserves. (CP 568, 575-578, 579, 600, 629, 1398-1399, 

1447, 1514-1515.) Broadmark's conflict of interest was 

"embedded" at this point. (CP 1443: 13-15. )  Again, written 

consent from 12J was not sought or obtained. (CP 1514-1515, 

1398-1399, 1447, 1042. )  

Broadmark worked up plans to pay 12J out of the 

refinance, in the form of a recapitalization to "cash out" 12J. (CP 

1146, 1444-1445. )  In July 2018, just before the second 

refinance, 12J's attorney Phil Roberts wrote to Graf, stating: "my 
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understanding is that we will redeem the 12th and John interest in 

Capitol Hill Subway . . . .  " (CP 1157.) 

But Broadmark did not redeem l 2J out of the loan 

proceeds. Broadmark controlled the loan proceeds, earmarked 

the funds for Subway, held them in a Broadmark account (CP 

1516, 1554, 1549-1551) and paid Subway's other creditors (CP 

1164-1170, 1449, 1450-1451, 1453-1454). Broadmark did not 

pay 12J out of the loan proceeds. (CP 1399, 1466, 407, 629.) 

Nor did Broadmark, which controlled all Project funds, 

redeem 12J on August 31, 2018. In the event of default, 12J, "as 

the Preferred Member, ha[d] a number of 'scorched earth' 

remedies ( e.g., forcing the Company to sell the Project, taking 

ownership of the Project, purchasing the junior membership 

interests)." (CP 1150.) 12J also had the right to enforce Hardy's 

personal guaranty. (CP 197. ) Yet, when Subway defaulted on 

August 31, 2018, l 2J manager Schocken took no action to 

enforce any of 12J's rights or remedies. (CP 1400-1401, 1417. ) 
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In December 2018, attorney Roberts finally put Subway 

on notice that it was in default to 12J. (CP 1305-1306.) But he 

never enforced any of 12J's remedies against Subway or Hardy. 

(CP 1400-1403, 1406, 1417.) 

In December 2018, concerned with Hardy's performance, 

Graf and Schocken installed loyal Broadmark consultant Paul 

Birney to act as "lender's rep" to manage the sale of condo units, 

and directed escrow in writing to remit all sale proceeds to 

Broadmark. (CP 1376, 1307, 1601, 184.) In February 2019, 

Schocken removed Hardy from management entirely (CP 113 5), 

giving Broadmark a trifecta of control - over the lender, the 

equity investor, and the project entity (CP 202, 1370, 1372, 1376, 

184). 

In January 2019, Schocken was candid internally that the 

"[i]nvestors are in real trouble" (CP 1373-1374), yet Broadmark 

continued to send them optimistic projections. (CP 824-829, 

1164, 1376 (stating that sales of condo units represented 

"excellent results" brought about by Broadmark's "excellent 
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work" and the sales team's "excellent job" on a project that was 

experiencing "excellent progress.")) It was not until June 2019 

that Broadmark euphemistically informed investors their equity 

had "eroded" (CP 1189-1190), and not until July that they 

admitted nothing would be paid to anyone other than Broadmark 

(CP 1188-1189). 

In connection with the merger and IPO, PBRELF and 

PBM were required to make financial disclosures. (E.g., CP 

1487-1488, 1381-1382. ) Their financial condition depended in 

part on three outstanding loans to Hardy, totaling over $51 

million. (CP 1314.) A default on one loan would have cross

defaulted the other loans (CP 1459), putting PBRELF's loan 

portfolio and the merger in jeopardy. To forestall that, 

Broadmark utilized loan modifications to cure Subway's defaults 

internally and make Subway's loan appear to be performing 

normally. (CP 1196-1198, 1202, 1578-1581. ) This papered 

over Subway's defaults and protected the IPO, while profiting 

Broadmark and its principals for each modification. 
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Subway's loan greatly exceeded PBRELF's 65% loan-to

value ceiling but Broadmark excused the violation. (CP 1202-

1203.) Subway defaulted but Broadmark did not declare default. 

(CP 192, 1196, 1456-1457.) Instead, Broadmark "juice[d] 

PBM' s returns" to present a stronger balance sheet. ( CP 15 84-

1585 ). Their singular focus was to "avoid screwing up" an IPO 

that was going to put $139 million in the pockets of five 

principals. (CP 1323, 1381-1382, 1519-1520, 1528-1529.) 

In September 2019, 12J investors with a supermajority 

interest, removed Schocken as 12J's manager, terminated 

Roberts as 12J's attorney, and filed a derivative action to collect 

on Hardy's personal guaranty. 1 (CP 39-42). After receiving the 

complaint, Fountain emailed Schocken, stating: "Hopefully none 

of our [Broadmark] entities are named in this potential lawsuit as 

it would have to be disclosed in the [SPAC] transaction." (CP 

1 12J obtained a default judgment for $8.5 million. Hardy later 
filed bankruptcy and the deot was discharged. 
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13 23, 1518-1519.) Schocken replied, "we need to be sensitive to 

our pending transaction." (CP 1323. ) 

Their sensitivity paid off. In addition to the fortunes the 

individual executives reaped from the merger, Broadmark itself 

was paid in full on its Subway loan, receiving over $17.9 million. 

(CP 1463-1464. ) 12J received nothing. (CP 335.) 

l 2J filed this action in December 2020 seeking a 

declaratory judgment of its lien rights under the Agreement and 

money damages for tortious interference with its contractual 

relationship with Subway, conversion, and unjust enrichment. 

In September 2022, l 2J filed a motion for partial summary 

judgment declaring its rights under the Agreement (CP 873-893); 

Broadmark filed a motion for summary judgment seeking 

dismissal of 12J's complaint. (CP 156-187.) After three 

hearings, and noting its "significant vacillation," the trial court 

denied 12J's motion and granted Broadmark's. 

l 2J appealed and the Court of Appeals affirmed. 
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E. 

1. 

ARGUMENT 

Evidence and Inferences Must Be Considered in 
Light Most Favorable to 12J 

Summary judgment orders are reviewed "de novo, 

considering the evidence and all reasonable inferences from the 

evidence in the light most favorable to the nonmoving party." 

Keck v. Collins, 184 Wn.2d 358, 370, 357 P.3d 1080 (2015). 

The Court of Appeals' failure to consider evidence and 

inferences in l 2J' s favor manifests in myriad ways. The most 

impactful is the complete erasure of Broadmark' s conflicted, 

inequitable, and tortious actions surrounding its merger and IPO. 

The effect on the court's legal analysis is most notable in two 

places. 

First, while discussing equitable considerations, the court 

acknowledges that "equitable claims must be analyzed under the 

specific facts presented in each case" ( quoting Vasquez v. 

Hawthorne, 145 Wn.2d 103, 107-08, 33 P.3d 735 (2001)), and 

that "equity is defined as '[t]aimess; impartiality; evenhanded 
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dealing . . . .  The body of principles constituting what is fair and 

right"' ( quoting Delagrave v. Emp. Sec. Dep 't, 127 Wn.App. 

596, 612, 111 P.3d 879 (2005)). (Appx. A-12. ) But the court 

wholly fails to apply those standards. It starts by 

mischaracterizing l 2J' s position, incorrectly stating that "the 

first predicate . . .  is that [12J's] agreement with [Subway] granted 

it a right to enforce certain . . .  terms against. . .  a company that was 

not a party to" the agreement. (Appx. A-11.) In reality, l 2J seeks 

to enforce an equitable lien on unconsented-to loan proceeds 

against Broadmark, an incumbrancer with notice. 12J does not 

seek to enforce any contract against Broadmark. 

The court next decries l 2J's position as unfair to 

Broadmark, concluding that enforcing the equitable lien against 

it does not "appear remotely equitable." (Appx. A-15. ) That 

conclusion ignores the facts and inferences on which l 2J' s equity 

arguments rely, including: 

1. Broadmark oversaw preparation of l 2J' s formation 
documents in 2016 (CP 1471, 189, 1479) and 
therefore had actual knowledge of Subway's 
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obligations, including the obligation to either obtain 
l 2J' s written consent to a refinance or redeem it out 
of the loan proceeds; 

11. Broadmark pursued a merger and public IPO in 
2018 (CP 1474-1475) that would make its 
executives tens of millions of dollars (CP 1381-
1382, 1519-1520, 1528-1529); 

111. Broadmark denied Subway's request for a loan in 
2016 because it was too large (CP 1530, 1735), but 
in 2018 it twice approved larger loans to Subway 
(CP 1434, 1489, 499-642), giving rise to the 
reasonable inference that Broadmark was motivated 
to keep the project afloat to protect its merger 
transaction; 

1v. Broadmark blew its own internal limits on the size 
of the Subway loan and, when Subway defaulted, 
kept the default quiet (CP 1202-1203, 1192, 1196, 
1456-1457), decisions which are easily explained 
by the fact that it would have had to disclose 
defaults to its merger partner (CP 1487-1488, 1381-
1382), jeopardizing the transaction; 

v. Broadmark created l 2J and Broadmark founder 
Schocken controlled it from its inception (CP 195-
203, 208-230) and failed to timely pursue Subway 
and Hardy for defaults (CP 1400-1403, 1406, 1417), 
which would have interfered with the Project and 
jeopardized the Broadmark executives' personal 
profit from the merger/IPO transaction; 

v1. Broadmark controlled Project finances and paid all 
of Subway's debts except those owing to 12J (CP 
1516, 1554, 1549-1551, 1164-1170, 1449, 1450-
1454), supporting the reasonable inference that 
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Broadmark sacrificed l 2J' s interests for the benefit 
of Broadmark and its executives. 

These facts and inferences are obviously relevant to a 

determination of what is "evenhanded, fair and right given the 

facts of the matter" (Appx. A-12), but the court completely 

ignores them, not once mentioning Broadmark's merger or its 

executives' obvious motive to steamroll 12J's rights for the sake 

of their own greed. It is hard to imagine a situation in which an 

equitable lien would be more justified. 

The second place the court's failure to consider facts and 

inferences in 12J's favor is impactful is discussed at §E.6, below. 

Each time the court failed to consider the evidence and all 

reasonable inferences from the evidence in the light most 

favorable to 12J was a violation of this Court's precedent, 

including Keck v. Collins, supra. 

2. Equitable Lien Must Be "Clear" and 
"Unequivocal" 

Section 7 .1 of the Agreement and Section 7 of the 

Amendment create an equitable lien in favor of l 2J. 
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The rule in general that every express executory 
agreement in writing, whereby the contracting party 
sufficiently indicates an intention to make some 
particular property a security for an obligation, 
creates an equitable lien upon the property so 
indicated, enforceable not only as between the 
parties, but also as to incumbrancers with notice. 
Nor is it necessary that the contract be in express 
terms a security. It is enough if it clearly appears 
from the contract as a whole that security was 
intended, for equity will imply a security without 
express recital, if, from the nature of the contract, it 
clearly appears that such was the intention of the 
parties. 

Speirs v. Jahnsen, 143 Wash. 297, 300-01, 255 P. 117, 118 

(1927). The Agreement and Amendment required 12J to be 

redeemed out of the loan proceeds, unless l 2J' s prior written 

consent was obtained for additional financing for the Project. 

The documents are clear and unequivocal on that point. 

The Court of Appeals frames the analysis as whether the 

"only commercially reasonable" interpretation of the documents 

is that the parties intended to create an equitable lien (Appx. A-

16, 27) and even characterizes l 2J's argument in those terms (id. 

at A-11, 15-16), contrary to 12J's briefing. Nor does the court 
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engage in a proper textual analysis, instead focusing on nebulous 

concepts like "titles, parties, and objectives." 

The court eventually recites the correct standards (id. at A-

40-42), but only in service to its newly minted "commercially 

reasonable" test. By failing to apply the correct standards, the 

Court violates the existing body of equitable lien law, including 

Spiers. This Court should accept review and apply the standards 

the appellate court was required, but failed, to apply. 

3. 12J Was Not Required to, but Did, Identify the 
Business Expectancy with Which Broadmark 
Tortiously Interfered 

At the trial court, Broadmark's motion for summary 

judgment did not challenge the first two elements of l 2J' s 

tortious interference claim; namely, "(l )  the existence of a valid 

contractual relationship or business expectancy; [ and] (2) that 

defendants had knowledge of that relationship." (See CP I 026 

(quoting Tacoma Auto Mall, Inc. v. Nissan N. Am., Inc., 169 
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Wn.App. 111, 132 (2012)).) 12J emphasized that point in its trial 

court (id. ) and appellate (App. Br., 56) briefing. 

"It is the responsibility of the moving party to raise in its 

summary judgment motion all of the issues on which it believes 

it is entitled to summary judgment." Admasu v. Port of Seattle, 

185 Wn.App. 23, 40, 340 P.3d 873 (2014). "[T]he moving party 

cannot prevail on the original motion based on issues not raised 

therein." Id. Because Broadmark did not challenge the first two 

elements, 12J was not required to defend them. 

Nonetheless, 12J's opening appellate brief identified two 

business expectancies. The first, discussed at §V.B. l ,  was 12J's 

"contractual expectation to be paid out of the proceeds of any 

loan refinance to which l 2J had not given its written consent." 

(App. Br. 56.) The contractual provisions giving rise to that 

expectancy are described in detail in l 2J's recitation of the facts. 

(Id., 9-10.) The second and independent business expectancy, 

discussed at §V.B.4, was that "Subway was obligated to pay 12J 

the Redemption Price on August 31, 2018." (Id., 70� see also, 8-
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9, 18.) Both expectancies are identified in 12J's "Issues 

Pertaining to Assignments of Error," at §II.B.2-3. (Id., 3. ) 

Without explanation, the court rejects those viable and 

clearly identified business expectancies and claims l 2J "does not 

identify with any particularity the business expectancy - and the 

underlying contractual provisions - upon which it predicates its 

claim." (Appx. A-55. ) The court's analysis is fundamentally 

flawed, depriving l 2J of its right to an appeal. 

This Court should accept review to right the wrong done 

to 12J and to correct the Court of Appeals' evisceration of 12J's 

right of appeal. 

4. 12J Identified the Basis for Its Unjust 
Enrichment Claim 

In considering l 2J' s unjust enrichment claim, the court 

incorrectly asserts that 12J "does not identify with any specificity 

the basis from which its purported right to the benefit that 

[Broadmark] unjustly retained." (Appx. 58.) But at §II.B.5 of its 

brief, l 2J described the relevant question: 
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"Could a jury find that Broadmark was unjustly enriched 
by its retention of the proceeds of loan refinances to which 
12J did not give written consent, and its retention of 
proceeds of condominium unit sales?" 

(App. Br. 4.) 12J's entitlement to be paid the Redemption Price 

either upon issuance of an un-consented-to loan or no later than 

August 31, 2018 was well-established in 12J's brief. (E.g. id., 8-

10, 18.) Broadmark's receipt and retention of benefits from these 

proceeds was described in its recitation of the facts (id., 13, 16, 

19, 20, 23) and reiterated in 12J's arguments (id. , 68-69). The 

court's errors deprive 12J of its right to meaningful appellate 

review of its unjust enrichment claim, in violation of RAP 6.1. 

5. 12J's Unjust Enrichment Claim is Viable under 
Davenport and Seekamp. 

The court further errs by finding l 2J' s argument deficient 

by relying on 12J's "losses" and not Broadmark's "gains," citing 

Dragt v. Dragt/DeTray, LLC, 139 Wn. App. 560, 576, 161 P.3d 

4 73 (2007). This is another ad hoc standard created by the court, 

apparently for purposes of this case alone. It is a misstatement 

of law because Dragt does not discuss "gains" and "losses," but 
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instead unsurprisingly requires a showing of "enrichment" that 

is "unjust." Id., 576. 

More importantly, the court's application of its ad hoc 

standard mischaracterizes l 2J' s position. As clearly described in 

its opening brief, 12J's argument is based on a branch of unjust 

enrichment law called "money had and received," which is 

described in Davenport v. Washington Educ. Ass'n, 147 Wn. 

App. 704, 725, 197 P.3d 686 (2008) and Seekamp v. Small, 39 

Wn.2d 578, 237 P.2d 489 (1951). (App. Br. 67-68.) There is no 

requirement to allege "gains" and l 2J did not use that language. 

l 2J did point out, however, that Broadmark wrongfully received, 

retained, and was enriched by over $17. 9 million generated by 

the Project, from which it was obligated to pay 121 (E.g. App. 

Br. 23, 68-69.) 

The court's misapplication of unjust enrichment law is 

contrary to both Division II's holding in Davenport and this 

Court's holding in Seekamp. This Court should accept review to 
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analyze l 2J' s case consistent with binding precedent, which the 

Court of Appeals failed to do. 

6. 12J's Tort Claims Are Alternative to and 
Independent from its Equitable Lien Claims 

Because the Court of Appeals claims to be unable to 

identify the bases for l 2J' s tort claims, it "assumes" that each is 

tied to 12J's equitable lien claim (Appx A-56 (regarding 12J's 

tortious interference claim), A-58 (unjust enrichment), (A-59, fn 

12 (conversion)). That is analytically and logically unsound. 

Those claims are alternative to and independent from the 

equitable lien. 

12J's tort claims are each predicated on its contractual 

right to be paid the Redemption Price either: (i) out of 

unconsented-to loan proceeds, or (ii) on August 31, 2018. 

Although the first of those is also the basis for l 2J' s equitable 

lien claim, the tort claims do not depend on a finding that the 

contracts gave rise to an equitable lien. It merely requires that 

12J had a contractual right to payment out ofunconsented-to loan 
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proceeds. The second basis requires only that 12J had a right to 

be paid the Redemption Price on the redemption date - a fact not 

disputed by Broadmark. 

As described in 12J's opening brief below, the concerted 

action of Schocken as l 2J' s manager and Broadmark executives 

Fountain, Graf, and Hirsty resulted in tortious interference with 

12J's business expectancy, unjust enrichment of Broadmark, and 

conversion of proceeds belonging to l 2J. Broadmark is liable 

for its concerted action under this Court's holding in Martin v. 

Abbott Labs., 102 Wn.2d 581, 596, 689 P.2d 368 (1984), and 

Westview Investments, Ltd. v. U.S. Bank Nat. Ass'n, 133 Wn. 

App. 835, 853, 138 P.3d 638 (2006). The court failed to so much 

as mention those cases, although they are controlling here. 

Moreover, the court failed to construe the facts and 

inferences in the light most favorable to 12J, as it was required 

to do. The record amply shows Schocken's violation of his 

duties to 12J, his fundamental conflict of interest, and his 

concerted action with Broadmark's agents to trample 12J's 
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rights. (App. Br. 63-69.) But the facts and inferences to which 

12J is entitled make no appearance in the court's opinion, which 

instead tells a story that is virtually unrecognizable from the 

evidence l 2J presented. 

The court's treatment of the tort claims fails to fairly 

address 12J's arguments, in violation of RAP 6.1, fails to apply 

controlling precedent regarding concerted action, and inverts the 

standard of review for summary judgment. 

F. CONCLUSION 

The Court of Appeals repeatedly ignored vital facts or 

construed them m a light favorable to Broadmark, 

mischaracterized l 2J' s arguments, and applied standards 

contrary to established caselaw. This Court should accept review 

and reverse the Court of Appeals' decision. 

DATED: July 3, 2024. 
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6/3/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

1 2TH AN D JOHN I NVESTORS, LLC , a 
Wash ington l im ited l iab i l ity company, 

Appel lant ,  

V .  

BROADMARK REALTY CAPITAL I NC . , 
a Maryland corporation ;  and CAP ITOL 
H I LL SU BWAY, LLC , a Wash i ngton 
l im ited l iab i l ity company, 

Res ondents . 

D IVIS ION ONE  

No .  84748- 1 - 1 

U N PU BL ISHED O P I N ION 

DWYER, J .  - 1 2th and  John I nvestors , LLC , appeals from the order of the 

superior cou rt denyi ng its motion for part ia l  summary j udgment and g ranti ng 

Broadmark Realty Cap ita l  l nc . ' s  motion for summary j udgment .  1 2th and John 

I nvestors asserts that the tria l  cou rt erred because equ ity requ i res that we perm it 

1 2th and John I nvestors to enforce a l leged terms of its ag reement with a rea l  

estate developer (an ag reement a l leged ly i nvolvi ng i nvest ing and shar ing 

ownersh ip  i n  that developer's company and preferr ing repayment of the 

i nvestor's retu rn on its i nvestment over repayment of certa in  of that company's 

loan debts) aga inst Broadmark Realty Capita l ,  a nonparty to that ag reement and 

a lender cred itor to that development company. 1 2th and John I nvestors a lso 

asserts that the on ly poss ib le i nterpretat ion of certa i n  terms with i n  the ag reement 

in question is that it and the developer decided amongst themselves that, in the 
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event that the developer defau lted on certa i n  of h is  ob l igations to the i nvestor, an 

equ itab le l ien wou ld be created aga inst certa in  loan proceeds stemming from 

Broadmark Realty Capita l 's predecessor- in- i nterest's loan ag reements with the 

development company. Because equ ity does not requ i re that we fi nd in 1 2th and 

John I nvestors' favor and because 1 2th and John I nvestors' p roposed 

i nterpretat ion of the writ ings memoria l iz ing the ag reement in question is ne ither 

commercia l ly reasonable nor ,  for that matter, p laus ib le ,  1 2th and John I nvestors ' 

assert ions fa i l . 1 Accord ing ly ,  we affi rm . 

A 

I n  20 1 5 , rea l  estate developer Robert Hardy sought to develop a 5 1 -un it 

renta l apartment comp lex on th ree acres of land i n  the Cap ito l H i l l  neighborhood 

of Seatt le .  In early 20 1 6 , Hardy incorporated an entity to ho ld tit le to that land , 

l i sted h imself as that entity's on ly member, and named it Cap ito l H i l l  Subway, 

LLC .2 The sole pu rpose of Cap ito l H i l l  Subway was to develop the land i n  

question . 

Du ring the i n it ia l  stages of the development project ,  Hardy sought a 

construct ion loan from one of Broadmark Realty Capita l 's  predecessors- in 

i nterest , wh ich decl i ned to loan the money. Hardy then sought  a construct ion 

loan from another ent ity , Trez Capita l ,  LP ,  wh ich ag reed to loan $ 1 0 . 9  m i l l ion to 

1 1 2th and John I nvestors also asserts that the tr ial cou rt erred in its cons ideration of the 
investment company's various tort claims against Broadmark Realty Capita l 's  predecessor- in
in terest. As d iscussed i n  Section I l l ,  these assertions fai l  as we l l .  

2 Hardy created Cap ito l H i l l  Subway th rough Hardy Development Company, LLC ,  a 
company i n  which he is the on ly member. For the pu rposes of th is op in ion ,  we treat Hardy and 
h is  development company as one .  

2 
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Cap ito l H i l l  Subway i n  exchange for a fi rst posit ion deed of trust i n  the Cap ito l H i l l  

p roperty . Hardy also obta i ned a loan from another entity ,  Sherwood Cred it I ,  

LLC , which issued a $ 1 . 5  m i l l ion loan i n  exchange for a second pos ition deed of 

trust i n  that property . 

Also around th is t ime,  Hardy sought equ ity i nvestors i n  Cap ito l  H i l l  

Subway. He obta i ned such an i nvestment from 1 2th and  John  I nvestors , which 

was formed by a g roup of i nd ivid ua l  i nvestors for the pu rpose of making "a 

preferred equ ity i nvestment i n  Cap ito l H i l l  Subway, LLC . "3 

I n  February 20 1 6 , Hardy and 1 2th and John I nvestors memoria l ized the i r  

ag reement i n  two writi ngs .  The  writ ings i nd icated that the i r  ag reement i nvo lved 

i nvestment in and ownersh ip  of Cap ito l H i l l  Subway and that the parties to that 

ag reement were 1 2th and John I nvestors , Hardy, and Cap ito l H i l l  Subway .4 The 

writi ngs specified that Hardy wou ld be the manager of Cap ito l H i l l  Subway. The 

writi ngs provided that ,  i n  exchange for a $3.2 m i l l ion i nvestment ,  1 2th and John 

I nvestors wou ld rece ive that va lue i n  preferred membersh ip  i nterests i n  Cap ito l  

H i l l  Subway and wou ld rece ive a retu rn on that i nvestment with i nterest accru ing 

at  a rate of  30 percent compounded annua l ly .  

The writ ings specified that Cap ito l  H i l l  Subway-i .e . , Hardy-was requ i red 

to obta in  1 2th and John I nvestors' written consent before perform ing numerous 

act ions-includ ing prior to ag ree ing to a loan refi nance on the development 

property i n  question . The writ ings fu rther specified that Cap ito l  H i l l  Subway 

3 1 2th and John I nvestors' l im ited l iab i l ity company ag reement provided that its members 
were aware that the i nvestment i n  question was a "H i gh  Risk I nvestment. " 

4 Broadmark Realty Cap ita l 's  predecessor- in- interest was not identified as a sig natory to 
the writi ngs between 1 2th and John  I nvestors and Hardy. 

3 
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would distribute to 1 2th and John Investors a return on its investment from cash 

generated by the operations or sale of the property in question .  The writings 

provided several prices at which Capitol Hi l l  Subway could buy back 1 2th and 

John Investors' interest in the company and also appeared to condition many of 

Capitol Hil l Subway's obligations to 1 2th and John Investors on whether Capitol 

Hi l l  Subway had previously done so. 

The writings provided that Capitol Hi l l  Subway was obligated to buy back 

1 2th and John Investors' interest by the end of August 201 8.  

The writings contained dedicated default and remedy sections, identifying 

conduct constituting a default by Hardy on Capitol H il l Subway's obligations to 

1 2th and John Investors and numerous of 1 2th and John Investors' remedies in 

the event of such a default. The writings also contained a personal guarantee by 

Hardy of not only 1 2th and John Investors' multimil l ion-dollar investment in 

Capitol Hi l l  Subway, but also the investor owner's 30 percent rate of return on 

that investment. 

Thereafter, the two owners of Capitol Hi l l  Subway were its original owner, 

Hardy, and its preferred investor owner, 1 2th and John Investors. 

B 

One and a half years later, in late 201 7,  construction on the development 

project had not yet been completed, with the project fal l ing behind schedule and 

running over budget. In early 201 8, Hardy-on behalf of Capitol Hill Subway

requested a $1 .2 mi l l ion loan from Trez Capital, in exchange for further 

encumbrance of the development property, which Trez Capitol agreed to provide. 

4 
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Hardy rece ived written consent from 1 2th and John I nvestors to undertake th is 

loan refinancing . 

Severa l months later , the development project had aga in  fa l len beh ind 

schedu le and was runn i ng over budget .  Trez Cap ita l  i nd icated to Hardy that i t  

was ceas ing its d isbursement of loan proceeds to Cap itol H i l l  Subway , which 

wou ld leave the company without adequate proceeds to complete construction 

on the project. Hardy therefore sought another entity to take over Trez Capita l 's 

loan .  He aga in  approached Broadmark Realty Capita l 's  predecessor- in- i nterest 

in question and , on th is occas ion , that lender ag reed to loan money to Cap ito l H i l l  

Subway. 

Thereafter, i n  Apri l 20 1 8 ,  Broadmark Realty Capita l 's  predecessor- in

i nterest s ig ned an ag reement with Cap ito l H i l l  Subway to loan $ 1 4 . 3  m i l l ion to 

Cap ito l H i l l  Subway, secu red by a fi rst posit ion deed of trust on the development 

property . 5 Hardy pu rported ly d id not obta in  written consent from 1 2th and John 

I nvestors to  s ign that loan ag reement on Cap ito l H i l l  Subway's behalf with 

Broadmark Realty Capita l 's  predecessor- in- i nterest .6 None of the i nd ivid ua l  

members of 1 2th and John I nvestors objected to such om ission ,  notified Hardy 

that Cap ito l H i l l  Subway was i n  defau lt of its ob l igations under the co-owners' 

writi ngs ,  nor otherwise sought re l ief i n  response to that loan refi nance 

ag reement. Thereafter, Broadmark Realty Capita l 's predecessor- in- i nterest 

5 Broadmark Realty Cap ita l 's  predecessor- in- interest's loan paid off the Trez Capital loan 
and paid down a portion of the Sherwood Cred it I loan .  

6 For  t he  pu rpose o f  our  decis ion ,  we assume,  without decid i ng ,  that Hardy d id not obta in  
written consent from 1 2th and John  I nvestors to  refi nance Cap ito l  H i l l  Subway's loan aga inst the 
development property with Broadmark Realty Cap ita l 's  predecessor-i n- interest du ring the t ime in  
question .  

5 
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d isbursed the loan proceeds in  accordance with the terms of its loan ag reement 

with Cap ito l H i l l  Subway and construct ion on the project conti nued . 7 

I n  m id-20 1 8 , Cap ito l H i l l  Subway-th rough Hardy-decided to convert the 

res ident ia l  u n it development project from apartment un its to condom in i um un its , 

with the expectat ion that the condom in i um sales wou ld resu lt i n  a g reater 

fi nancia l  retu rn on the project . 8 Meanwh i le ,  Cap ito l  H i l l  Subway sought and 

obta ined another loan refi nance with Broadmark Realty Capita l 's  predecessor- in

i nterest , fu rther encumber ing the development property i n  exchange for a $3 

m i l l ion loan . Cap ito l H i l l  Subway aga in  did not obta in  written consent from 1 2th 

and John I nvestors for this loan refi nance ,  and no ind ividua l  member of 1 2th and 

John I nvestors objected , i nvoked the co-owners' writi ngs , nor otherwise sought 

re l ief i n  l i ght of the transaction . Broadmark Realty Capita l 's  predecessor- in

i nterest aga in  d isbursed the loans consistent with its loan ag reements with 

Cap ito l H i l l  Subway. 9 Construct ion on the project proceeded . 

I n  late August 20 1 8 ,  the date arrived on which Cap ito l H i l l  Subway was 

ob l igated to buy back 1 2th and John I nvestors '  i nterest in Cap ito l H i l l  Subway. 

Cap ito l H i l l  Subway d id not do so . Neither the manager of 1 2th and John 

I nvestors nor any of  its i nd ivid ua l  members declared Cap ito l  H i l l  Subway to  be i n  

7 None o f  the Apri l 20 1 8 loan proceeds were d isbursed to 1 2th a n d  J o h n  I nvestors . None 
of 1 2th and John  I nvestors' members objected to the loan d isbursements ,  declared that  Capito l  
H i l l  Subway was i n  defau lt , nor otherwise sought  re l ief aga inst Broadmark Realty Capita l 's  
predecessor- in- interest i n  response to these d isbursements. 

8 The members of 1 2th and John I nvestors were apprised of the decis ion to covert the 
development project from an apartment bu i l d i ng  to a condom in i um bu i l d i ng  and did not object. 

9 No portion of those loan proceeds was d isbursed to 1 2th and John I nvestors . None of 
its members objected . 

6 
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default under their agreement nor did they seek any remedies provided in the 

companies' agreement. Meanwhile, construction on the project continued. 

In  November 201 8, Capitol Hi l l  Subway's development project was 

nearing completion, and Hardy designated a real estate agent to assist with sales 

and marketing of the development project's condominium units. 

In December 201 8, 1 2th and John I nvestors sent a letter to Hardy 

declaring that Capitol Hi l l  Subway "is in default as a result of the fa i lure to make 

payment to [ 1 2th and John Investors] of the Preferred Return and repayment of 

the investment of [ 1 2th and John Investors] in [Capitol Hi l l  Subway], by August 

31 , 201 8." The letter further identified that such a default triggered its abi lity to 

seek remedies under the co-owners' writings, ind icating that 1 2th and John 

Investors 

can force a sale of the Property. [ 1 2th and John Investors] also has 
the right to take possession of the Property, appoint a manager, 
and take over completion of the Project. [ 1 2th and John Investors] 
can also have a receiver appointed and may exercise al l  other 
rights and remedies provided for at law or in equity. 

After mail ing the letter to Hardy, however, neither 1 2th and John Investors' 

manager nor any of its members e lected to pursue any such remedies against 

Capitol Hi l l  Subway or against any other party. Meanwhile, the real estate agent 

continued marketing and attempting to sell the condominium units. 

Between January and Ju ly 201 9, the real estate agent sought and 

obtained, on Capitol Hi l l  Subway's behalf, several extensions on the maturity 

date of Broadmark Realty Capital's predecessor-in-interest's loan to Capitol H il l 

Subway, each of which increased the total encumbrance on the development 

7 
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property in question .  No written consent by 1 2th and John Investors appears to 

have been obtained for such refinancing, and 1 2th and John Investors, again, did 

not notify Hardy of any alleged default on their agreement. 

Around this time, the condominium units began to sel l .  Capitol Hi l l  

Subway, pursuant to its loan agreement with Broadmark Realty Capital's 

predecessor-in-interest, applied the proceeds of such sales to the principal and 

the interest accru ing on Broadmark Realty Capital's predecessor-in-interest's 

loan to Capitol Hi l l  Subway. 

Meanwhile, three members of 1 2th and John Investors removed its 

previously appointed manager and appointed a new one. That new manager did 

not declare that Capitol Hil l Subway was in default of its written consent 

obligations, elect to pursue any remedies, or remove the real estate agent's 

authorization to sell the development project's condominium units. 

Capitol Hi l l  Subway's real estate agent ultimately sold, during the time in 

question, 49 out of 51 of the development project's condominium units. The 

proceeds from those sales did not result in sufficient revenue to pay off 

Broadmark Realty Capital's predecessor-in-interest's loan to Capitol Hi l l  Subway. 

No portion of the sales proceeds were distributed to 1 2th and John Investors and 

the investment owner neither recovered its investment in Capitol Hi l l  Subway nor 

received a return on that investment. 

C 

In  September 201 9, three members of 1 2th and John I nvestors, in a 

derivative action, sought relief against Hardy pursuant to his personal guarantee 
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of 1 2th and John I nvestors' i nvestment and promised retu rn .  An $8 m i l l ion 

defau lt j udgment agai nst Hardy resu lted . Hardy ,  however, then fi led for 

bankruptcy and the debt associated with that j udgment was d ischarged . 

Then ,  i n  Apri l 2020 , two members of 1 2th and John I nvestors , as 

i nd ivid ua ls ,  sought re l ief agai nst 1 2th and John I nvestors' former manager ,  fi l i ng  

an arb itrat ion comp la int aga inst h im .  I n  response , the former manager requested 

that the super ior cou rt stay that comp la int wh i le he demanded arb itration in the 

venue ag reed to i n  certa i n  of 1 2th and John I nvestors ' member ag reements . The 

court g ranted the former manager's motion . However, the two p la i ntiffs decl i ned 

to proceed with arb itrat ion in the designated venue ,  apparently abandon ing the i r  

c la im .  

U lt imate ly, i n  December 2020 , 1 2th and John I nvestors fi led a compla int i n  

Ki ng County Superior Court aga inst both Cap ito l  H i l l  Subway and  Broadmark 

Realty Capita l . 1 ° Cap ito l  H i l l  Subway d id not enter an appearance in  the matter. 

In Apri l 202 1 , the tr ial cou rt g ranted 1 2th and John I nvestors ' motion for a defau lt 

j udgment agai nst that company. However, because Cap ito l H i l l  Subway was 

comprised of Hardy, who was bankrupt, and 1 2th and John I nvestors , who had 

not recovered the i r  i nvestment ,  1 2th and John I nvestors rece ived no funds 

stemming from that defau lt j udgment .  

Meanwh i le ,  1 2th and John I nvestors ' compla int aga inst Broadmark Realty 

Cap ita l sought declaratory re l ief pred icated on the theory that 1 2th and John 

1 0  This lawsu it was fi led more than fou r  years after Capito l H i l l  Subway and 1 2th and 
John I nvestors s igned the writi ngs i n  question and two and a ha l f  years after Capito l  H i l l  Subway 
had i n itia l ly ag reed to refi nance its loans with one of Broadmark Realty Capita l 's  predecessors- in
in terest. 
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I nvestors' ag reement with Hardy created an equ itab le l ien aga inst the 

development property in question , thereby entitl i ng 1 2th and John I nvestors to 

the proceeds stemming from the development project's condom in i um sales equa l  

to the amount that it a l leged that it was owed under that ag reement. 1 1  

I n  September 2022 , Broadmark Realty Cap ital moved for summary 

j udgment on 1 2th and John I nvestors ' c la ims .  1 2th and John I nvestors , for its 

part ,  moved for part ia l  summary j udgment ,  argu i ng-for the fi rst t ime , and more 

than six and a ha lf years after the writ ings memoria l iz ing the ag reement between 

it and Hardy were s igned-that its ag reement with Hardy had clearly and 

unequ ivoca l ly created an equ itable l ien attach ing to the loan proceeds stemm ing 

from Cap ito l H i l l  Subway's loan ag reements with B roadmark Realty Capita l 's  

predecessor- in- i nterest . 

The tria l  the court issued an order g ranti ng Broadmark Realty Capita l 's  

motion for summary j udgment and denyi ng 1 2th and John I nvestors' motion for 

part ia l  summary j udgment .  

1 2th & John I nvestors now appea ls .  

I I  

O n  appea l ,  1 2th and John I nvestors asserts that its ag reement with Hardy 

created an equ itable l ien aga inst loan proceeds stemm ing from any futu re lender 

cred itor's loan ag reements with Cap ito l H i l l  Subway i n  the event that Hardy 

defau lted on certa in  of his ob l igations i n hering in his ag reement with 1 2th and 

1 1  1 2th and John I nvestors' compla int  also a l leged severa l tort theories aga inst 
Broadmark Realty Cap ita l 's  predecessor- in- in terest that it re iterates on appea l .  

1 0  
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John  I nvestors . Therefore ,  accord ing to 1 2th and John I nvestors , when Hardy 

defau lted on those ob l igations in s ig n ing Cap ito l H i l l  Subway's loan refi nance 

ag reements with B roadmark Realty Capita l 's predecessor- in- i nterest , 1 2th and 

John I nvestors' ag reement with Hardy created an equ itable l ien aga inst the loan 

proceeds flowing from those loan ag reements that is enforceable aga inst 

Broadmark Realty Capita l .  

Two pred icates under l ie 1 2th and  John  I nvestors ' assertion .  The fi rst 

pred icate is that 1 2th and John I nvestors has a rig ht to enforce certa in  terms of 

its ag reement with Hardy aga inst Broadmark Realty Capita l 's predecessor- in

i nterest , a nonparty to that ag reement. The second pred icate is that the on ly 

commercia l ly reasonable i nterpretat ion of 1 2th and John I nvestors' ag reement 

with Hardy is that it functioned to create an equ itab le l ien aga inst the specific 

loan proceeds in q uestion . We d iscuss the fi rst pred icate below and the second 

pred icate i n  Sections B and C ,  i nfra . 

A 

Aga i n ,  the fi rst p red icate aris ing from 1 2th and John I nvestors ' assert ion is 

that 1 2th and John I nvestors' ag reement with Hardy g ranted it a rig ht to enforce 

certa i n  of that ag reement's terms aga inst Broad mark Realty Capita l 's  

predecessor- in- i nterest , a company that was not a party to 1 2th and John 

I nvestors' ag reement with Hardy. 

1 2th and John I nvestors does not d ispute that Broadmark Realty Capita l 's  

predecessor- in- i nterest was not a s ignatory to 1 2th and John I nvestors '  

ag reement with Hardy. G iven that ,  1 2th and John I nvestors p la in ly cannot 
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enforce the terms of its contract with Hardy aga inst Broadmark Realty Capita l 's  

predecessor- in- i nterest on a lega l  theory pred icated at  law. See C ity of Everett v .  

Estate of Sumstad , 95 Wn .2d 853 , 855 , 63 1 P .2d 366 ( 1 98 1 ) (a contract is not 

formed un less the parties have a meeti ng of the m inds) . 

Nevertheless , " [e]qu itable re l ief is ava i lab le if there is no adequate remedy 

at law. "  Town Concrete P ipe of Wash . ,  I nc .  v .  Redford , 43 Wn . App .  493 , 498 , 

7 1 7 P .2d 1 384 ( 1 986) (citi ng Orwick v. Seattle , 1 03 Wn .2d 249 ,  252 , 692 P .2d 

793 ( 1 984)) . Our Supreme Court has cautioned , however, that 

it is a wel l -estab l ished ru le that an equ itable remedy is an 
extraord inary,  not ord inary,  form of  re l ief. HENRY L . MCCLINTOCK, 
HANDBOOK OF THE PR INC I PLES OF EQU ITY § 22 , at 47 (2d ed . 1 948) . A 
court wi l l  g rant equ itable re l ief on ly when there is a showing that a 
party is entit led to a remedy . . . . Orwick v. C ity of Seatt le ,  1 03 
Wn .2d 249 ,  252 , 692 P .2d 793 ( 1 984) . 

Sorenson v. Pyeatt , 1 58 Wn .2d 523 ,  53 1 , 1 46 P . 3d 1 1 72 (2006) . Add it iona l ly ,  

"equ itab le c la ims must be ana lyzed under the specific facts presented i n  each 

case . "  Vasquez v.  Hawthorne , 1 45 Wn .2d 1 03 ,  1 07-08 , 33 P . 3d 735 (200 1 ) .  

Accord ing ly ,  we keep i n  m i nd that "equ ity i s  defi ned as ' [f]a i rness ; impart ia l ity ;  

evenhanded dea l i ng  . . . .  The body of pr inc ip les constituti ng what is fa i r  and 

rig ht . "' Delagrave v.  Emp.  Sec.  Dep't , 1 27 Wn . App .  596,  6 1 2 ,  1 1 1  P . 3d 879 

(2005) (a lterat ions i n  orig ina l )  (q uot ing BLACK'S LAW DICTIONARY 560 (7th ed . 

1 999)) . 

Therefore , i n  order to enforce the terms of its ag reement with Hardy 

aga inst Broadmark Realty Capita l ,  1 2th and John I nvestors must fi rst estab l ish 

that it is entit led to do so on a lega l  theory based i n  equ ity ,  that is ,  based on a 
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theory of what is evenhanded, fair, and right, given the facts of the matter before 

US. 

Here, assuming only for the purpose of this section that 1 2th and John 

Investors' proposed interpretation of its agreement with Hardy is correct, the 

applicable facts according to 1 2th and John Investors are as follows. 1 2th and 

John Investors signed an agreement with Hardy to share ownership of Capitol 

Hi l l  Subway. As part of that agreement, 1 2th and John I nvestors and Hardy 

agreed between themselves that, in the event that Hardy did not obtain 1 2th and 

John Investors' written consent prior to agreeing to refinance a loan on Capitol 

Hi l l  Subway's development property, 1 2th and John Investors would have an 

equitable l ien against any future loan proceeds arising from that transaction (up 

to the amount of its investment and the corresponding return thereon agreed to 

with Hardy), with a security interest superior to that of any subsequent lender 

who signed a loan agreement with Capitol Hi l l  Subway and loaned Capitol Hi l l  

Subway funds, notwithstanding that lender not being a party to 1 2th and John 

Investors' agreement with Hardy and regardless of the fact that the subsequent 

lender's loan agreement with Capitol Hi l l  Subway did not mention Hardy's 

arrangement with 1 2th and John Investors. 

These same facts can be put another way: An agreement is reached 

among co-owners of a debtor entity (Capitol Hi l l  Subway) , comprised of the 

original owner (Hardy) and the preferred investment owner (1 2th and John 

Investors). As part of the owners' agreement, the owners decide that, in the 

event that the debtor entity's original owner (Hardy) defaults on a certa in 
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obligation to the investment owner set forth in that agreement, payment of the 

profits sought by the investor owner would be prioritized over, and at the expense 

of, the rights to repayment of future lender creditors of the debtor entity, who will 

in the future, consistent with future loan agreements between the lender creditor 

and the debtor entity, loan money to the debtor entity. However, those lender 

creditors wil l neither be parties to the agreement between the owners of the 

debtor entity nor will their loan agreements with the debtor entity reflect that 

entity's investment owner's priority of payment over that of the lender creditor. 

Taking 1 2th and John Investors' assertion-and its corresponding facts

at face value, such an agreement plainly does not sound in equity. I ndeed, it 

does not appear fa ir or right that a pair of co-owners can agree amongst 

themselves to privilege paying one co-owner's "preferred return" over the 

repayment of a secured loan solicited by the co-owners' company. It also does 

not appear fair  that Hardy and 1 2th and John Investors themselves would have 

the abil ity to impose such a lien-Hardy by not asking for its co-owner's written 

consent, 1 2th and John Investors by withholding such consent from its co

owner-with no input from a future lender creditor. It further does not appear fair  

that the payments from Capitol H il l Subway to 1 2th and John Investors after the 

creation of such a l ien would be paid out of the loan proceeds themselves before 

any such payment would issue for the purpose of repaying the loan to the lender 

who provided the funds in the first instance, for the purpose of paying off prior 

secured loans, or for the purpose of advancing completion of the project (the very 

reason that the loan was extended). 

1 4  
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Furthermore ,  1 2th and John I nvestors does not identify a specific bas is on 

wh ich it asserts its entitlement to equ itab le re l ief other than its equ itable l ien 

theory,  to be d iscussed , i nfra . I ndeed , 1 2th and John I nvestors conceded at ora l  

argument that its theory of equ ity is not p red icated on a theory that its ag reement 

with Hardy created an equ itab le mortgage aga i nst the development property i n  

question . 1 2  And apart from that concess ion , 1 2th and  John  I nvestors does not 

provide us with any other equ itab le basis that ,  it a l leges , supports its rig ht to 

enforce the terms of its ag reement with Hardy aga i nst Broadmark Realty 

Capita l 's predecessor- in- i nterest . 1 3  Thus ,  apart from its equ itable l ien theory,  

1 2th and John I nvestors asserts no other basis i n  equ ity as entit l i ng  it to re l ief in 

th is matter. 

G iven al l that , tak ing the facts u nderlyi ng 1 2th and John I nvestors ' 

assert ion at face va l ue ,  such an assert ion does not to us appear remote ly 

equ itab le .  Accord ing ly ,  the fi rst p red icate u nderlyi ng 1 2th and John I nvestors ' 

assert ion appears to proceed on uneven g round . 

B 

The second pred icate upon which 1 2th and John I nvestors ' assert ion 

re l ies is that there is on ly one p laus ib le and commercia l ly reasonable 

1 2  Wash .  Cou rt o f  Appeals oral arg ument ,  12th and John Investors v. Broadmark Realty 
Capital, No.  84748- 1 - 1 (Jan .  1 7 , 2024) ,  at 5 m ins . , 38 sec. , (on fi le with cou rt) . 

1 3  1 2th and John I nvestors a lso ind icated at ora l  arg ument that it was re lyi ng on Spe i rs v. 
Jahnsen , 1 43 Wash .  297 ,  255 P .  1 1 7  ( 1 927) , as authority i n  support of the propos it ion that two 
co-owners of a debtor company can contract amongst themse lves to priorit ize one of the co
owner's payment of "p rofits" over the right  of repayment of a loan issued by a lender who was not 
a party to such ag reement. Such re l iance is unavai l i ng .  Not on ly do the facts of that case p la in ly  
not  involve c ircu mstances remotely s im i lar to the matter before us ,  the equ itab le theory d iscussed 
in Spe i rs was an eq u itab le l i en ,  rather than some a lternate theory in equ ity. See Spe i rs ,  1 43 
Wash .  at 299-30 1 .  Whether  the writi ngs i n  question created an equ itab le l ien is d iscussed i n  
Section I l l ,  i n fra . 
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i nterpretat ion of the provis ions h i gh l ig hted by 1 2th and John I nvestors i n  its 

i nvestment and ownersh ip  ag reement with Hardy, with such i nterpretat ion be ing 

that those p rovis ions created an equ itable l ien agai nst the loan proceeds flowi ng 

from Broadmark Realty Capita l 's loan ag reements with Cap ito l H i l l  Subway . 

Accord ing ly ,  the crux of the matter before us is whether those provis ions are 

subject to more than one p laus ib le and commercia l ly reasonable read ing . 

On appea l ,  Broadmark Realty Cap ita l and 1 2th and John I nvestors 

provide d ifferi ng i nterpretat ions of those provis ions . Accord ing ly ,  we ana lyze 

each interpretat ion i n  tu rn . 

I n  reviewing a d ispute as to the mean ing of contract language on appeal 

from summary j udgment ,  we fi rst determ ine whether that contract is ambiguous .  

Whether a contract is ambiguous is a question of law. A 
contract provis ion is not ambiguous merely because the parties to 
the contract suggest oppos ing mean ings .  " ' If on ly one reasonable 
mean ing can be ascribed to the ag reement when viewed i n  context , 
that mean ing necessari ly reflects the part ies' i ntent; if two or more 
mean ings are reasonable ,  a question of fact is presented . "' 
Summary j udgment as to a contract i nterpretat ion is proper if the 
parties' written contract ,  viewed in l i ght of the part ies' other 
objective man ifestat ions , has on ly one reasonable mean ing . 

GMAC v. Everett Chevrolet, I nc. , 1 79 Wn . App .  1 26 ,  1 35 ,  3 1 7 P . 3d 1 074 (20 1 4) 

(footnotes and i nterna l  quotat ion marks om itted ) (quoti ng Mart inez v .  M i l ler  

I nd us . , I nc . , 94 Wn . App .  935 , 943 , 974 P .2d 1 26 1  ( 1 999) , and citi ng Syrovy v.  

Alp ine Res . ,  I nc . , 68 Wn . App .  35 ,  39 ,  84 1 P .2d 1 279 ( 1 992) ; Mayer v. P ierce 

County Med . Bu reau ,  I nc . , 80 Wn . App .  4 1 6 , 42 1 , 909 P .2d 1 323 ( 1 995) ; 

Go2Net, I nc. v. C I  Host, I nc . , 1 1 5 Wn . App .  73 ,  85 ,  60 P . 3d 1 245 (2003)) . 

We recently described the app l icable ana lys is as fo l lows : 
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The pu rpose of contract i nterpretat ion is to ascerta i n  the 
i ntent of the parties . Roats v .  B lake ly Is land Ma int .  Comm'n ,  I nc . , 
1 69 Wn . App .  263,  274 , 279 P . 3d 943 (20 1 2) .  Wash i ngton courts 
"fo l low the objective man ifestation theory of contracts . "  Hearst 
Commc' ns .  I nc .  v. Seattle Times Co. , 1 54 Wn .2d 493 ,  503 , 1 1 5 
P . 3d 262 (2005) . Under th is approach , cou rts "focus on the 
ag reement's objective man ifestat ions to ascerta i n  the part ies' 
i ntent. " Marti n v .  Sm ith , 1 92 Wn . App .  527 ,  532 , 368 P . 3d 227 
(20 1 6) .  When consider ing the language of a written ag reement, we 
" impute an i ntention correspond ing to the reasonable mean ing of 
the words used . "  Hearst Commc'ns.  I nc . , 1 54 Wn .2d at 503 (citi ng 
Lynott v .  Nat' I U n ion F i re I ns .  Co.  of P ittsburgh , 1 23 Wn .2d 678,  
684 , 87 1 P .2d 1 46 ( 1 994)) . 

The i ntent of the parties may be d iscovered from '"the 
contract as a whole ,  the subject matter and objective of the 
contract ,  al l  the ci rcumstances surround ing  the making of the 
contract ,  the subsequent acts and conduct of the parties to the 
contract ,  and the reasonab leness of respective i nterpretat ions 
advocated by the parties . "' Tanner E lec. Coop . v .  Puget Sound 
Power & Light Co . , 1 28 Wn .2d 656 , 674 , 9 1 1 P . 2d 1 30 1  ( 1 996) 
( i nternal quotation marks om itted) (quoti ng Scott Galvan iz ing.  I nc .  
v .  Nw. EnviroServices, I nc . , 1 20 Wn .2d 573 , 580-8 1 , 844 P .2d 428 
( 1 993)) . 

Healy v. Seatt le Rugby, LLC , 1 5  Wn . App .  2d 539 ,  544-45 ,  476 P . 3d 583 (2020) . 

Al l  writi ngs that are part of the same transact ion are i nterpreted together .  

Ke l ley v. Tonda ,  1 98 Wn . App .  303 , 3 1 1 , 393 P . 3d 824 (20 1 7) (citi ng 

RESTATEMENT (SECOND) OF CONTRACTS § 202(2) (AM . LAW I NST. 1 98 1 )) .  

Fu rthermore ,  i t  has long been estab l ished that " [b]us i ness contracts must be 

construed with bus i ness sense as they natu ra l ly wou ld be understood by 

i nte l l igent persons of affa i rs . "  1 7A Am . Ju r. 2d Contracts § 386 (2nd ed . 2024 

update) (previous edit ion quoted with approva l in Carro l l  Constr. Co. v .  Sm ith , 37 

Wn .2d 322 , 33 1 , 223 P .2d 606 ( 1 950)) . 
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1 

The ag reement i n  quest ion is memoria l ized i n  two writi ngs :  the 

"Amendment to Operati ng Ag reement of Cap ito l  H i l l  Subway, LLC" (the Amended 

Operati ng Ag reement) and the "Preferred Equ ity I nvestment Ag reement" (the 

I nvestment Ag reement) . These writ ings incorporate one another. 1 4  The 

s ignatories to each writ ing are Hardy (sig n i ng as the "Orig ina l  Member" of Cap ito l 

H i l l  Subway, on behalf of Cap ito l H i l l  Subway , or both) and 1 2th and John 

I nvestors (sig n i ng as either Cap ito l  H i l l  Subway's "Preferred Member" or  as 

" I nvestor") . Notab ly ,  neither respondent Broadmark Realty Cap ita l nor any of its 

predecessors- in- i nterest are a s ignatory to these writi ngs or are express ly 

mentioned there in .  

As identified i n  the recita ls of the  co-owners' Amended Operating 

Ag reement ,  the co-owners' reasons for s ig n ing that writi ng are as fo l lows : 

[A]s of [February 26 ,  20 1 6] , [Hardy] owns a l l  of the issued 
ownersh ip  i nterests in [Cap ito l H i l l  Subway] . . . .  

[Cap ito l H i l l  Subway] , with the consent of [Hardy] , wishes to 
adm it [ 1 2th and John I nvestors] to [Cap ito l  H i l l  Subway] , effective 
as of [February 26 ,  201 6] in accordance with the terms and 
cond itions of that certa in  Preferred Equ ity I nvestment Ag reement 
by and among [Cap ito l  H i l l  Subway] and [ 1 2th and John I nvestors] 
. . .  ; and 

[Cap ito l H i l l  Subway] , [Hardy] , and [ 1 2th and John I nvestors] 
des i re to amend the Operati ng Ag reement to provide for such 
adm ission , and to otherwise specify the new series of membership 
interests issued to [12th and John Investors] effective from and 
after [February 26, 201 6]. 

1 4  The I nvestment Ag reement also provides that "the provis ions of [the I nvestment 
Ag reement] shal l  contro l ,  except that, i n  the case of an i rreconci lab le confl ict between the 
[Amended Operati ng Ag reement] and [the I nvestment Ag reement] ,  the [Amended Operati ng 
Ag reement] wi l l  contro l . "  

1 8  
A- 1 8  



No. 847 48-1 -1/1 9 

(Emphasis added .) That writing designated 1 2th and John I nvestors' new 

membership interests in Capitol Hi l l  Subway as "Preferred Member Units": 

[Capitol Hi l l  Subway] has issued Company I nterests designated as 
the "Preferred Member Units" (the "Preferred Member Units") to 
[1 2th and John Investors], with the Stated Value as set forth in 
Section 1 3 . The Preferred Member Units shall be Company 
Interests and shall constitute a separate class thereof. [ 1 2th and 
John Investors] wi l l  be the owner and holder of one hundred 
percent (1 00%) of the Preferred Member Units issued and 
outstanding on the Amendment Date. 

"Stated Value" was defined as a value of $3,222,222. That writing further 

provided that 1 2th and John Investors, as holders of Preferred Member Units, 

were "entitled to receive the Preferred Unit Return , "  a return of 30 percent 

compounded annually. 

The Investment Agreement's recitals, for their part, state that the parties 

are contracting with one another because "[Capitol Hi l l  Subway] desires to obtain 

the Investment from [1 2th and John Investors] ," and "[1 2th and John Investors] is 

wil l ing to make the Investment in [Capitol Hi l l  Subway] , subject to and strictly in 

accordance with the terms of this Agreement and the Exhibits attached hereto . "  

(Emphasis added .) That writing's recitals further state that 1 2th and John 

Investors is signing the writing in question with Capitol Hi l l  Subway so that the 

"Investment may be redeemed as set forth in the [Amended Operating 

Agreement] (as defined herein) for the Redemption Price or the Early 

Redemption Price, as applicable, as those terms are defined in the [Amended 

Operating Agreement], which includes as a component the Stated Value (as 
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defi ned i n  the [Amended Operati ng Ag reement] )  of $3 ,222 ,222 . "  (Emphasis 

added . ) 1 5  

The I nvestment Ag reement defi nes " I nvestment" as the " I nvestment made 

by [ 1 2th and John I nvestors] to [Cap ito l H i l l  Subway] pursuant to th is Ag reement 

i n  the amount of $2 , 900 , 000 . "  The "Redemption Price" is defi ned as "an amount 

equa l  to the sum of ( i )  the Stated Value p lus ( i i )  any accrued but unpaid Preferred 

Un it Retu rn p lus ( i i i ) the Project Value Payment, " with the "Project Val ue 

Payment" defi ned as an amount "equa l  to fifty percent (50%) of the net va lue of 

the project . "  The "Early Redemption Price" is defi ned as 

equa l  to the sum of ( i )  the Stated Value p lus ( i i )  an imputed 
Preferred Member Retu rn on the Preferred Member U n its for a 
period of one ( 1 )  year from the date of issuance of the Preferred 
Member U n its to [ 1 2th and John I nvestors] . I n  such instance ,  
[Cap ito l H i l l  Subway] does not have to  pay the Project Value 
Payment to redeem the Preferred Member Un its . 

2 

The writ ings i n  question also set forth numerous terms and cond it ions .  

As app l icab le here ,  the writi ngs ob l ige Cap ito l  H i l l  Subway to obta in  1 2th and 

John I nvestors' written consent prior to perform ing certa i n  actions .  For instance ,  

t he  I nvestment Ag reement requ i res that Cap ito l  H i l l  Subway rece ive such 

consent from 1 2th and John I nvestors prior to comm itt ing or a l lowing waste of the 

property i n  question , a l lowing l iens to be imposed or mainta i ned agai nst such 

property , before chang ing the development project 's budget or  p lan , fi l i ng  

1 5  The  Amended Operati ng Ag reement a lso provided that 1 2th and  John  I nvestors' 
membersh ip  in terests cou ld be redeemed by Capitol H i l l  Subway for the Redemption Price or the 
Early Redemption Price .  
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bankruptcy, or  confessing j udgment agai nst Cap ito l H i l l  Subway . That writi ng 

also ob l iges Cap itol H i l l  Subway to obta in  such consent from 1 2th and John 

I nvestors prior to  v io lati ng its own organ ization  documents , pu rchas ing certa i n  

properties or assets , chang ing its development property's use or  zon i ng 

class ificat ions ,  or  a l lowing certa i n  i l legal operat ions or occupations of such 

property . That writi ng fu rther ob l iges Cap ito l H i l l  Subway to obta in  such consent 

prior to engag ing in mergers ,  d istribut ions ,  l i qu idations ,  pu rchases , or  other 

changes to its properties or assets , tak ing on add it iona l  loans and 

encumbrances , or maki ng certa i n  changes with respect to the ownersh ip  of the 

development property i n  question .  The Amended Ownersh ip  Ag reement ,  for its 

part ,  sets forth provis ions paral le l i ng the aforementioned c i rcumstances as ones 

for which Cap ito l H i l l  Subway is requ i red to obta in  1 2th and John I nvestors ' 

written consent. 1 6  

The terms and cond itions of the writ ings i n  question also conta in  several 

p rovis ions pred icat ing Cap ito l  H i l l  Subway's performance of certa i n  ob l igations 

on whether it has redeemed 1 2th and John I nvestors ' i nvestment . 1 7  For 

instance ,  the I nvestment Ag reement cond itions the n i ne representat ions and 

warranties l isted there in  on whether "any port ion of the Redemption Price 

1 6  The Amended Ownersh ip  Ag reement ob l iges Capito l  H i l l  Subway to obta in  written 
consent from 1 2th and John  I nvestors pr ior to term inati ng a rece iversh ip ,  creati ng ,  issu i ng ,  or 
reclassify ing certa i n  company interests , securit ies, or company un its ,  merg ing  with another entity, 
transferri ng or leas ing its assets , making changes to the Amended Operati ng Ag reement , 
acqu i ri ng an interest i n  land or property , fi nanc ing or  refinanc ing the property , fi l i ng  or consenti ng 
to the fi l i ng  of  a bankruptcy petition ,  confessing  judgment aga inst the company, or mak ing certa i n  
decis ions re lati ng to  tax matters . 

1 7  We use the ph rase " redemption of 1 2th and John I nvestors' investment" to refer to any 
payment by Capito l  H i l l  Su bway i n  the manner specified i n  the writi ngs in  question-includ ing  
payment of  the  Redemption Price or Early Redemption Pr ice-that wou ld  serve to  buy back its 
in terest from 1 2th and John I nvestors as set forth in the co-owners' writi ngs .  
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remains unpaid and [ 1 2th and John I nvestors] remains a Preferred Member of 

[Cap ito l H i l l  Subway] . "  That writi ng also cond itions a l l  1 9  of Cap ito l H i l l  Subway's 

operationa l  covenants to 1 2th and John I nvestors as being i n  effect " [f] rom the 

date hereof and unt i l  the indefeas ib le payment of the Redemption Price or the 

Early Redemption Price ,  as app l icab le ,  i n  fu l l . " 1 8  That writi ng also cond itions a l l  

of  Cap ito l H i l l  Subway's entity covenants to  1 2th and John I nvestors as be ing  i n  

effect " [u]nt i l  the Redemption Price or the Early Redemption Price ,  as  app l icab le ,  

has been pa id i n  fu l l "  and as survivi ng "for  so long as any amount remains 

payable to [ 1 2th and John I nvestors] under th is Ag reement or  any other 

I nvestment Document . "  That writi ng a lso cond itions Cap ito l  H i l l  Subway's ab i l ity 

to se l l  or encumber the property in question " [u ]n less and unt i l  the Redemption 

Price or the Early Redemption Price ,  as app l icab le ,  is paid i n  fu l l  out of the 

proceeds of any such transaction . "  That writ ing also i nd icates that 

[t] h is Ag reement and a l l  covenants , ag reements ,  representat ions 
and warranties made here in  and i n  the certificates de l ivered 
pu rsuant hereto sha l l  survive the making by [ 1 2th and John 
I nvestors] of the  I nvestment and the execution and del ivery of  the 
I nvestment Documents , and sha l l  conti nue in  fu l l  force and effect so 
long as all or any of the Redemption Price is outstanding and 
unpaid. 

(Emphasis added . )  

1 8  I n  add it ion to written consent be ing  req u i red for deviations from any of the operationa l  
covenants ,  certa i n  of those covenants also expressly cond it ioned themselves on Capitol H i l l  
Subway's redemption o f  1 2th and  John I nvestors' investment. Fo r  i nstance, Sect ion 1 1  
(" Property Reports") i nd icated that " [s]o long as the I nvestment remains outstand ing ,  [Cap ito l  H i l l  
Subway] sha l l  . . .  p rov ide [ 1 2th and  John  I nvestors] with comp lete copies o f  a l l  Property 
Reports" ; Section 1 2  (" Leas ing and Property Management") set forth that " [a]t a l l  times prior to the 
indefeasib le payment of the Redemption Price, [Capitol H i l l  Subway] shal l  manage the Prope rty 
. . .  " ;  and Section 1 7  (" Negative Covenants") provided that "at a l l  t imes prior to the indefeasib le 

payment i n  fu l l  of  the Redemption Price, [Capito l  H i l l  Subway] sha l l  not  . . . .  " 
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The Amended Operating Agreement also conta ins provisions predicating 

certain of Capitol Hi l l  Subway's obligations on whether 1 2th and John Investors' 

investment has been redeemed. This includes, in the event of a liquidation of 

Capitol Hi l l  Subway's assets, conditioning 1 2th and John I nvestors' right or claim 

against such assets on "payment of the full amount of the liqu idating distributions 

to which they are entitled , "  and conditioning the procedures of the redemption 

process itself on whether "[Capitol Hill Subway] pays [1 2th and John I nvestors] in 

cash funds sufficient to pay the applicable Redemption Price or the Early 

Redemption Price." That writing also specifies that, "[s]o long as any Preferred 

Member Units remain outstanding," Capitol Hi l l  Subway cannot create , issue, or 

reclassify certa in company interests, securities, or company units, merge with 

another entity, transfer or lease its assets, make changes to the Amended 

Operating Agreement, acquire an interest in land or property, finance or 

refinance the development property in question, file or consent to the filing of a 

bankruptcy petit ion, or confess judgment against itself. That writing further 

provides that 

[s]o long as all or any of the Redemption Price is outstanding and 
unpaid unless a longer period is expressly set forth herein,  the 
Investment Agreement and al l  covenants, agreements, 
representations and warranties made therein shall survive the 
execution and delivery of this Amendment, shall continue in full 
force and effect and the terms and conditions of the Investment 
Agreement are hereby incorporated into this Amendment as if set 
out here in their entirety. 

(Emphasis added .) 

23 

A-23 



No .  84748- 1 - 1/24 

3 

I n  add it ion ,  the writ ings i n  question each conta in  ded icated defau lt and 

remedy sections ,  with the Amended Operating Ag reement sett ing forth a section 

tit led "Defau lt and Remed ies" and the I nvestment Ag reement sett ing forth a 

sect ion tit led "Events of Defau lt ; Remed ies . "  The Amended Operati ng 

Ag reement's "Defau lt" subsect ion l ists five specific events of defau lt and provides 

two catch-a l l  events of defau lt . 1 9  Those catch-al l  provis ions read as fo l lows : 

Defau lt .  [Capitol Hill Subway] shall [be] in default ("Defau lt") under 
th is Ag reement if (A) [Cap ito l  H i l l  Subway] fa i ls to make any 
payment when due under th is Ag reement; (B) there is a defau lt 
u nder ,  a breach of, or  fa i l u re to perform any other covenant, 
agreement or obligation to be performed under th is Ag reement or  
any other ag reement ( incl ud i ng any I nvestment Ag reement) to 
which [Cap ito l H i l l  Subway] and [ 1 2th and John I nvestors] is a 
party . 

(Emphasis added . )  S im i larly, the other writi ng 's para l le l  sect ion deta i ls  1 1  

specific events of defau lt and provides a catch-al l  event of defau lt p rovis ion . 20 

That provis ion is tit led "Other Defau lts" and reads that an event of defau lt occu rs 

if Cap ito l H i l l  Subway fai ls "to perform any other obligation not i nvolvi ng the 

payment of money under any I nvestment Document ,  or  to comply with any other 

19 The l isted events of defau lt deta i led in the Amended Operati ng Ag reement regard 
Capitol H i l l  Su bway's fa i l u re to pay its debts , the d iscovery of a fa lse or m is lead ing  representation 
or warranty by Cap itol H i l l  Subway, its fi l i ng  of an i nvo l u ntary bankruptcy petition ,  and its 
d isso lution .  

20 The fi rst fou r  l isted events of defau lt i n  the I nvestment Ag reement regard Capitol H i l l  
Subway's fa i l u re to pay certa in  mon ies to  1 2th and  John  I nvestors . The  remain i ng  specified 
events of defau l t  genera l ly  para l le l  those specifica l ly  identified in the other writi ng :  the d iscovery 
of a fa lse or m is lead ing  representat ion or warranty by Capitol H i l l  Su bway, its fa i l u re to pay its 
debts , its fi l i ng  of an invo l untary bankruptcy petition ,  its d issol ut ion ,  i ts be ing levied by legal 
process, i ts assert ion that the agreements are i nva l i d ,  or i ts fa i l u re to de l iver fi nancia l  reports to 
1 2th and John I nvestors . 
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term or condition applicable to [Capitol Hill Subway] under any I nvestment 

Document." (Emphasis added.) 

Each writing also sets forth d istinct provisions linking a default by Capitol 

Hi l l  Subway to those remedies made available to 1 2th and John Investors in the 

co-owners' writings. In the Investment Agreement, the "Remedies" section 

initially provides that, 

[u]pon the occurrence and during the continuance of an Event of 
Default, all or any one or more of the rights, powers, privileges and 
other remedies available to [12th and John Investors] against 
[Capitol Hi l l  Subway] under this Agreement or any of the other 
Investment Documents executed and delivered by, or applicable to, 
[Capitol Hi l l  Subway], or at law or in equity, may be exercised by 
[12th and John Investors] at any time and from time to time, 
whether or not the Redemption Price shall be declared due and 
payable, and whether or not I nvestor shall have commenced any 
other action for the enforcement of its rights and remedies under 
any of the Investment Documents. 

(Emphasis added .) Similarly, the Amended Ownership Agreement includes a 

subsection titled "Remedies," which states that, 

[ i]mmediately upon or any time after the occurrence and during the 
continuance of any Default hereunder, [1 2th and John I nvestors] 
may exercise any remedy available at law or in equity, including but 
not l imited to those listed below in such sequence or combination 
as [1 2th and John Investors] may determine in [12th and John 
lnvestors7 sole discretion. 

(Emphasis added .) The list of remedies identified thereafter are performance of 

default obligations, specific performance and injunctive relief, acceleration of 

Redemption Date, suit for monetary relief, possession of real property, and 

appointment of receiver. The writings' remedies sections also contain catch-all 

provisions identifying that, as pertinent here, 1 2th and John Investors' remedies 
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were cumu lative , that it cou ld proceed aga inst Hardy's g uarantee , and that it 

reta i ned "any rig hts or remed ies ava i lab le at law or i n  equ ity . " 

C 

The d ispute before us regards para l le l  contractual  p rovis ions located i n  

each of the writi ngs i n  question . One of those provis ions , set forth i n  the 

Amended Operating Ag reement ,  p rovides , i n  perti nent part ,  as fo l lows : 

7 .  Vot ing and/or Consent Rights . So long as any 
Preferred Member Units remain outstanding, without the written 
consent of [ 1 2th and John I nvestors] , [Cap ito l H i l l  Subway] sha l l  not 
. . .  fi nance or refinance the Property and the operations of [Cap ito l 
H i l l  Subway] and enter i nto , amend or mod ify the terms and 
cond itions of any loan obta ined by [Cap ito l  H i l l  Subway] , i nc lud ing 
the Sen ior  Loan ( if any) , other than to the extent [that] the proceeds 
of such financing or refinancing are used to redeem in full the 
outstanding Preferred Member Units . 

(Emphasis added . )  The other provis ion , i n  the I nvestment Ag reement, reads as 

fo l lows : 

Section 7 . 1  No Sale/Encumbrance 

(a) Proh ib ited Transfers . As an i nducement to [ 1 2th and 
John I nvestors] to make the I nvestment, and except as otherwise 
a l lowed herei n ,  [Cap ito l H i l l  Subway] covenants and ag rees that 
d u ring the term of the I nvestment, t it le to the Prope rty and to every 
port ion thereof sha l l  be vested sole ly i n  [Cap ito l H i l l  Subway] (as it 
is p resently constituted) .  Unless and until the Redemption Price or 
the Early Redemption Price, as applicable, is paid in full out of the 
proceeds of any such transaction , [Cap ito l  H i l l  Subway] sha l l  not , 
without the express prior written consent of [ 1 2th and John 
I nvestors] cause ,  permit , or  consent to  the sale , transfer ,  
encumbrance ,  p ledge or other d isposit ion of the Property , or  any 
port ion thereof, or  to any change i n  the d i rect or  i nd i rect ownersh ip  
of  [Cap ito l H i l l  Subway] . 12 1 1 

2 1  We assume,  for the pu rposes of our  decis ion ,  that Cap ito l H i l l  Subway's loan 
refi nances with Broadmark Realty Capita l 's  predecessor- in- interest d u ri ng  the time in  question 
constituted an encumbrance on Cap ito l  H i l l  Subway's development property pursuant to the 
forego ing provis ions .  
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(Emphasis added .) 

1 

Broadmark Realty Capital asserts that a commercially reasonable 

interpretation of the provisions at issue is that 1 2th and John Investors and Hardy 

intended to condition Capitol Hi l l  Subway's performance of the loan refinance 

written consent obligations therein on whether Capitol Hi l l  Subway had redeemed 

1 2th and John Investors' interest in Capitol Hi l l  Subway for the applicable price. 

Broadmark Realty Capital further asserts that, because the text of the provisions 

in question does not expressly identify terms of default or available remedies, a 

reasonable interpretive inference arising from such absence is that the co

owners intended to incorporate the dedicated default and remedies sections in 

their writings into the provisions in question .  As next explicated, Broadmark 

Realty Capital's proposed interpretation is both commercially reasonable and 

plausible. 

As an initial matter, Broadmark Realty Capital's interpretation is consistent 

with the titles, parties, and objectives identified in the writings in question. Those 

titles suggest that the co-owners intended to reach an agreement regarding the 

making of an equity investment and the amending of a company's ownership 

structure. The provisions in question explicitly identify Capitol Hi l l  Subway and 

1 2th and John Investors as the applicable entities, including Capitol Hi l l  Subway 

as the "Company" and 1 2th and John Investors as the " Investor." Additionally, 

the objectives reflect that Capitol Hi l l  Subway was willing to share ownership and 
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subject itse lf to certa in  terms and cond itions i n  order to rece ive 1 2th and John 

I nvestors' i nvestment and that 1 2th and John I nvestors wished to  provide such 

an i nvestment and have that i nvestment redeemed for an appropriate price .  

G iven that, the forego ing suggests that t he  parties i ntended to ag ree to  an 

i nvestment and ownersh ip  ag reement that was pred icated on whether Cap ito l H i l l  

Subway had redeemed 1 2th and  John  I nvestors ' i nvestment ,  i . e . , repu rchased its 

i nterest from 1 2th and John I nvestors for the app l icable price as set forth in the 

co-owners' writi ngs .  

Put another way, it fo l lows from the forego ing that 1 2th and John I nvestors 

and Cap ito l H i l l  Subway i ntended that 1 2th and John I nvestors wou ld either be 

" i n "  as a member of Cap ito l  H i l l  Subway or "out , "  with 1 2th and John I nvestors ' 

membersh ip  status depend ing on whether Cap ito l  H i l l  Subway had repu rchased 

its i nterest in itself from 1 2th and John I nvestors for the appropriate pr ice .  For 

instance ,  i n  the event that Cap ito l  H i l l  Subway had not bought back such 

membersh ip  i nterest , then 1 2th and John I nvestors were " in" as members of 

Cap ito l H i l l  Subway, with a l l  of the correspond ing membersh ip  rig hts and 

authority to enforce Cap ito l H i l l  Subway's ob l igations ,  thereby preserv ing the 

poss ib i l ity that Cap ito l  H i l l  Subway m ight yet redeem its i nvestment. 22 

Conversely, in the event that Cap ito l H i l l  Subway repu rchased such membersh ip  

i nterest , then 1 2th and John I nvestors wou ld  be "out" as  members of Cap ito l H i l l  

Subway, rece ivi ng the app l icable sum of its i nvestment and retu rn but  los ing its 

22 I ndeed , the writi ngs reflect that, as long as 1 2th and John I nvestors remains a member 
of Capitol H i l l  Subway, i t had a right  to rece ive d istri but ions of returns on i ts investment obta ined 
from the operat ions or the sale of the property i n  question . 
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rig hts and authority over Cap ito l H i l l  Subway aris i ng from its membersh ip  

there i n .23 

Given a l l  that , Broadmark Realty Capita l 's  i nterpretat ion is p la in ly 

consistent with the tit les , parties , and objectives evidenced with i n  the writi ngs i n  

question . 

i i  

Broadmark Realty Capita l 's  i nterpretat ion is also consistent with the  terms 

and cond it ions set forth in the provis ions at issue both by themselves and when 

read alongside s im i larly worded provis ions with i n  the writ ings i n  question . 

An "ob l igation" is defi ned as incl ud i ng " [a] legal  . . .  d uty to . . .  not do 

someth ing . . . . I t  may refer to anyth ing that a person is bound to . . .  forebear 

from do ing , whether the d uty is imposed by law [or] contract . "  BLACK'S LAw 

D ICTIONARY, 1 292 ( 1 1 th ed . 20 1 9) (emphasis added ) .  A cond ition subsequent 

may arise i n  a contract when the parties i ntend that "the occu rrence of an event 

. . .  wi l l  exti ngu ish a d uty after performance has become due ,  a long with any 

c la im for breach . "  RESTATEMENT (SECOND) CONTRACTS § 224 cmt. e ( 1 98 1 ) ;  see 

also BLACK'S LAW D ICTIONARY 367 ( 1 1 th ed . 20 1 9) ("A cond it ion that ,  if it occu rs , 

wi l l  br ing someth i ng e lse to an end ; an event the existence of wh ich , by 

ag reement of the parties , d ischarges a d uty of performance that has arisen .  ") .24 

23 Further suggesti ng that the parties i ntended that 1 2th and John I nvestors on ly be 
involved in Capitol H i l l  Su bway to the extent that its i nvestment was not yet redeemed , the 
writi ngs provide that 1 2th and John  I nvestors is not l iab le for Cap ito l H i l l  Su bway's debts , 
ob l igations ,  or l iab i l it ies, and that 1 2th and John  I nvestors is not ob l igated to provide addit ional  
fu nds to Capitol H i l l  Subway. 

24 See , �. F leming v. August, 48 Wn .2d 1 3 1 , 1 35 , 29 1  P .2d 639 ( 1 955) ( " [ l ]f it is ag reed 
that the contract wi l l  cease to be b ind ing  if some event occu rs in the futu re ,  then it is de l ivered 
upon a cond it ion su bsequent . " ) ;  City Nat' I Bank of Anchorage v. Mol itor, 63 Wn .2d 737, 744, 388 
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As an i n it ia l  matter, some of the h igh l ig hted text i n  the provis ions at issue 

are those provis ions'  written consent c lauses . As app l icab le here ,  those 

provis ions i nd icate that, "without the written consent of [ 1 2th and John I nvestors] , 

[Cap ito l H i l l  Subway] sha l l  not" refi nance its development property's loans ,  and , 

s im i larly, that " [Cap ito l H i l l  Subway] sha l l  not , without the express prior written 

consent of [ 1 2th and John I nvestors] , "  refi nance its development property's 

loans .  

I t  is p la i n ly a reasonable i nterpretat ion of the forego ing c lauses that the 

parties i ntended to impose an ob l igat ion on Cap ito l H i l l  Subway ( i . e . , Hardy)

that is ,  an ob l igat ion to not refinance loans on the development property without 

also obta i n i ng 1 2th and John I nvestors ' written consent to do so . This clearly 

fo l lows from read ing each of the constituent parts together :  the clauses set forth 

an ob l igat ion i nd icati ng that " [Cap ito l H i l l  Subway] sha l l  not" refi nance the 

development property's loans ,  and each of those clauses conta ins a mod ifier 

cond it ion ing that ob l igation on whether Cap ito l  H i l l  Subway has received 1 2th 

and John I nvestors' written consent. Read together, a reasonable i nterpretat ion 

of that port ion of the forego ing provis ions is that they set forth a loan refi nance 

written consent ob l igation aga inst Hardy, act ing as manager of Cap ito l H i l l  

Subway. 

Th is read ing is consistent with the s im i larity i n  structu re between the 

forego ing written consent c lauses and other written consent c lauses located 

P.2d 936 ( 1 964) ('"A fact is a cond it ion su bsequent to the legal re lation that it exti ngu ishes . "' 
( ita l ics om itted) (quot ing 3A ARTHUR L. CORB IN ,  CORB IN ON CONTRACTS § 739 ( 1 952) ) .  
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throughout the writings in question. Indeed, other clauses scattered throughout 

the writings in question, discussed above, similarly prohibit Capitol Hi l l  Subway

i .e . ,  Hardy-from taking certa in action unless written consent to do so was 

obtained, setting forth prohibitions on Hardy taking actions relating to entity 

structure, assets, l iens, legal action, and more .  The similarity in structure 

suggests that the co-owners did not intend for the numerous written consent 

obligation clauses-including those clauses at issue-to operate in a manner 

materially distinct from one another. 

Moreover, the provisions at issue do not set forth any additional language 

expressly indicating that-despite these similarities-the co-owners intended for 

those provisions to operate in a manner materially distinct from other similar such 

provisions. Given that, it is a reasonable reading of the written consent portion of 

the provisions at issue that they impose a contractual obligation against Hardy to 

obtain 1 2th and John Investors' written consent prior to refinancing Capitol Hi l l  

Subway's loans on its development property. 

Turning to the first conditional clause in the Amended Operating 

Agreement that precedes the written consent obligation therein, it is plainly a 

reasonable reading of such a clause that it sets forth a condition subsequent to 

Hardy's written consent obl igation .  As set forth above, that first clause prefaces 

the remainder of the provision that fo llows with the phrase: "So long as any 

Preferred Member Units remain outstanding." When the phrase "So long as" is 

read alongside "any Preferred Member Units remain outstanding" and is followed 

by a description of Hardy's obligation to obtain 1 2th and John I nvestors' written 
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consent prior to refinancing Capitol Hi l l  Subway's loans, this suggests a reading 

that, as long as Capitol Hi l l  Subway has not repurchased 1 2th and John 

Investors' membership interest in that company, Hardy would be obligated to 

obtain 1 2th and John Investors' written consent prior to refinancing Capitol Hi l l  

Subway's loans. Put another way, that same clause could be read to indicate 

that Hardy-acting as manager of Capitol Hi l l  Subway-must obtain 1 2th and 

John Investors' written consent for a loan refinancing, un less Capitol Hil l Subway 

has previously repurchased 1 2th and John Investors' membership interest. Such 

a reading is consistent with the reading of the contractual objectives, discussed 

above, that, if Capitol Hi l l  Subway had purchased 1 2th and John I nvestors' 

interest, then 1 2th and John Investors would be "out" as a member of Capitol Hi l l  

Subway, thereby extinguishing, among else, Capitol Hi l l  Subway's loan refinance 

written consent obligation to 1 2th and John Investors. 

As with the simi larities between the written consent obligations in the co

owners' writings, this reading is consistent with the similarity in structure between 

the foregoing clause and other condition subsequent clauses located throughout 

the writings in question. As set forth above, the writings in question contain 

numerous provisions that contain conditional language the same or similar to "so 

long as"-e.g . ,  "so long as," "for as long as," "unti l , "  "un less and unti l , "  "from the 

date hereof and until"-and those provisions invoke similar terminology regarding 

1 2th and John Investors' membership interest in Capitol Hi l l  Subway-e.g . ,  

Preferred Member Units, Redemption Price, Early Redemption Price, Investment. 
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The s im i larity i n  structu re suggests that the co-owners d id not i ntend for 

those cond ition subsequent c lauses-incl ud i ng the clauses at issue-to operate 

i n  a manner materia l ly d isti nct from one another. Aga in ,  the provis ions at issue 

do not set forth any add it ional  language expressly ind icati ng that-desp ite these 

s im i larit ies-the co-owners i ntended for the cond it ion subsequent provis ion at 

issue to operate in a manner materia l ly d isti nct from other s im i lar  such 

provis ions .  Therefore ,  it is a reasonable i nterpretat ion of the i n it ia l  c lause of the 

provis ion at issue with i n  the Amended Operati ng Ag reement that it sets forth a 

cond it ion subsequent to Cap ito l H i l l  Subway's loan refinance written consent 

ob l igat ion ,  one that exti ngu ishes that obl igation in the event that Cap ito l  H i l l  

Subway has repu rchased 1 2th and  John  I nvestors ' membersh ip  i nterest for the 

app l icable price .25 

Turn ing  now to the rema in ing  cond it iona l  clauses in both of the writ i ngs' 

p rovis ions at issue ,  it is a reasonable read ing of those clauses that they set forth 

a cond ition subsequent un ique to both Hardy's loan refinance written consent 

ob l igation to 1 2th and John I nvestors ' and Cap ito l H i l l  Subway's ab i l ity to buy 

back 1 2th and John I nvestors' membersh ip  i nterest us ing the proceeds from 

such a transaction .  Aga i n ,  those clauses read as fo l lows : "other than to the 

extent [that] the proceeds of such fi nancing or refi nanc ing are used to redeem in 

fu l l  the outstand i ng Preferred Member Un its , "  and "Un less and unt i l  the 

25 Although on ly the provis ion at issue with i n  the Amended Operati ng Ag reement 
conta ins th is pre l im i nary clause, it is a reasonable i nterpretat ion that the parties i n tended to 
incorporate th is c lause into both writi ngs ,  g iven that the writi ngs were part of the same 
transaction ,  i ncorporated one another, and do not confl ict on th is bas is .  Furthermore ,  even if they 
d id  confl ict, the writ ings express ly i nd icate that the Amended Operati ng Ag reement-the writi ng  
conta i n i ng  the foregoing clause i n  the provis ion at issue-wou ld contro l .  
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Redemption Price or the Early Redemption Price, as applicable, is paid in fu ll out 

of the proceeds of any such transaction . "  

These clauses contain conditional phrasing-"other than to the extent" 

and "unless and until"-and membership interest terminology-"Preferred 

Member Units," "Redemption Price ," or the "Early Redemption Price"-materially 

similar to the condition subsequent clauses analyzed above. Although, unlike the 

other such clauses, they mention the phrase "loan proceeds," these clauses can 

reasonably be understood as simply another type of condition subsequent 

regarding Capitol Hi l l  Subway's redemption of 1 2th and John Investors' interest 

through payment out of loan proceeds, rather than payment with other sources of 

funds. Indeed, given that the topic of the provisions at issue is a loan refinance 

and that one of the contractual objectives was for Capitol Hi l l  Subway to redeem 

1 2th and John Investors' membership interest, it fo llows that such a provision 

could reasonably be interpreted as a condition subsequent extinguishing Hardy's 

loan refinance written consent obligation to 1 2th and John Investors in the event 

that Capitol Hi l l  Subway redeemed 1 2th and John I nvestors' interest therein 

using the proceeds of the exact same loan refinance. Pursuant to this 

interpretation, the clauses at issue operate to add another circumstance through 

which 1 2th and John Investors could be "in" or "out" as members of Capitol Hi l l  

Subway: if Capitol Hi l l  Subway used the loan proceeds to repurchase its interest 

from 1 2th and John Investors, then that investment company would be "out" as a 

member of Capitol Hi l l  Subway. Conversely, if Capitol Hi l l  Subway did not use 
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those loan proceeds to repu rchase such i nterest, 1 2th and John I nvestors wou ld 

rema in  " i n "  as a member with a l l  of the correspond ing rig hts .  

Taken together, a reasonable construction of  the provis ions a t  issue is that 

they set forth two cond itions subsequent and one ob l igation that, together, reflect 

the fo l lowing i ntention :  Cap ito l  H i l l  Subway must obta in  1 2th and John I nvestors ' 

written consent prior to refi nanc ing the development property's loans,  u n less 

Cap ito l H i l l  Subway had a l ready redeemed 1 2th and John I nvestors' i nvestment 

("So long as any Preferred Member U n its rema in  outstand i ng") or  Cap ito l H i l l  

Subway uses the proceeds from such loan refi nance to redeem 1 2th and  John  

I nvestors' i nvestment ("[O]ther than to the extent [that] the proceeds of such 

fi nanc ing or refinancing are used to redeem i n  fu l l  the outstand ing Preferred 

Member Un its , "  and "Un less and unt i l  the Redemption Price or the Early 

Redemption Price ,  as app l icab le ,  is paid in fu l l  out of the proceeds of any such 

transact ion") . 26  

i i i  

I n  add it ion ,  the presence of ded icated defau lt and  remedy sect ions i n  the 

writi ngs in question is a lso consistent with Broadmark Realty Capita l 's  

i nterpretat ion of the provis ions at  issue . Although the text of the provis ions in  

question do not expressly defi ne a defau lt or  the remed ies ava i lab le i n  the event 

of such a defau lt ,  each of the writ ings themselves have ded icated defau lt and 

remedy sect ions that exp la in  such absence in the provis ions in question . As 

26 I ndeed , it makes l ittle bus iness sense-and 1 2th and John I nvestors has not offered an 
a lternative exp lanation-for 1 2th and John I nvestors and Hardy to have ag reed to requ i re Hardy 
to obta in  1 2th and John I nvestors' written consent for a loan refi nance after 1 2th and John 
I nvestors' i n terest i n  Cap itol H i l l  Su bway had been redeemed . 
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detailed above, the default sections broadly define an event of default as 

including any fa i lure by Capitol Hi l l  Subway to perform any obligation under any 

agreement between the co-owners. Similarly, the writings' remedies sections 

identify that 1 2th and John I nvestors' right to seek any of the remedies specified 

in those sections arises from any event of default by Capitol Hi l l  Subway. 

Additionally, these provisions granted to 1 2th and John Investors the discretion to 

pursue the remedies set forth in the co-owners' writings. Indeed, the writings in 

question provide that such rights "may be exercised by" 1 2th and John Investors 

and that the investment company "may exercise any remedy available at law or 

in equity, including but not l imited to those listed below in such sequence or 

combination as [ 1 2th and John I nvestors] may determine in [12th and John 

lnvestors7 sole discretion." (Emphasis added .) 

It is clearly a reasonable interpretation that the writings' default and 

remedies sections would apply to a circumstance in which Capitol Hil l Subway 

defaulted on its obligation to obtain 1 2th and John I nvestors' written consent prior 

to refinancing a loan on the development property. Indeed, the loan refinance 

written consent obligation could reasonably be understood as being 

encompassed within the phrase "any" obligation .  Moreover, Capitol Hi l l  

Subway's fa i lure to perform in accordance with such an obligation could 

reasonably be understood as constituting "any" event of default, and the writings 

provided many remedies that could provide reasonable relief, including, but not 

l imited to , forcing a sale of the development property itself or taking over Capitol 

Hi l l  Subway's operations. Given that no text in the provisions at issue expressly 
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reflect an i ntention to be excepted from these broad defi n it ions ,  it is a reasonable 

i nterpretat ion of the writi ngs i n  question that the co-owners i ntended to 

i ncorporate i nto such provis ions the writi ngs' ded icated defau lt and remed ies 

sections .  

iv 

Broadmark Realty Capita l 's  proposed interpretat ion is also consistent with 

the co-owners' performance after s ign i ng the writi ngs in question . 

Our  Supreme Court has stated that '" [t]he fi rst and best resort i n  the 

construct ion of contracts is to put oneself in the p lace of the parties at the t ime 

the contract was executed-to look at it i n  p rospect rather than retrospect-for, 

when money disputes have arisen the perspective is apt to be clouded by the 

unexpected chance of gain or self interest. "' Long-Be l l  Lumber Co.  v .  Nat' I Bank 

of Commerce of Seattle , 35 Wn .2d 522 , 529 , 2 1 4  P .2d 1 83 ( 1 950) (emphasis 

added) (quoti ng WASH INGTON ANNOTATIONS TO THE RESTATEMENT OF CONTRACTS 

§ 230) . Fu rthermore ,  "the i nterpretat ion which one party, by conduct ,  adopted as 

its i nterpretation ,  and which conduct was not disputed for several years by the 

other party, is a weighty cons ideration and helpfu l  i n  determ in i ng what i ntent ions 

the parties man ifested . "  Long-Bel l  Lumber Co. , 35 Wn .2d at 537 (emphasis 

added) .  

Here ,  the forego ing i nterpretat ion of the provis ions i n  question suggests 

that, in the event that Cap ito l H i l l  Subway defau lted on its ob l igation to obta in  

1 2th and John I nvestors ' written consent prior to refi nancing a loan on the 

development property , 1 2th and John I nvestors wou ld  view itse lf as havi ng the 
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option of either (1 ) declaring a default and seeking relief or (2) waiting to see how 

the loan refinance turns out, opting for a chance that Capitol Hi l l  Subway would 

nevertheless obtain the funds necessary to buy back its membership interest 

from 1 2th and John Investors, despite the occurrence of such a default. 

1 2th and John Investors' conduct after signing the writings in question is 

consistent with the foregoing interpretation of those writings. As detailed herein ,  

1 2th and John Investors d id not object when ,  in April 201 8, Hardy refinanced 

Capitol Hi l l  Subway's loans with one of Broadmark Realty Capital's 

predecessors-in-interest after Trez Capital indicated that it was ceasing its loan 

disbursements to Capitol Hil l Subway. Assuming Hardy placed Capitol Hil l 

Subway in default by doing so without also obtaining 1 2th and John Investors' 

written consent, the investor owner's conduct was consistent with an election of 

waiting and seeing, taking a chance that the loan refinance would, eventually, 

lead to redemption of its interest. Thereafter, in response to several other 

instances in which Hardy further encumbered the development property without 

1 2th and John Investors' written consent, the investor owner again elected to 

wait and see, rather than declare a default. 

Additionally, 1 2th and John Investors' December 201 8  letter to Capitol Hi l l  

Subway notifying it  that i t  was in default of their agreement is also consistent with 

the foregoing interpretation. I ndeed, 1 2th and John Investors not only expressly 

reiterated its discretion pursuant to the co-owners' writings but also impl icitly 

confirmed that it was aware that it had such discretion at a l l  times prior to the 

sending of the letter. Furthermore, 1 2th and John I nvestors' conduct after 
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send ing the letter was also consistent with the above i nterpretat ion , because the 

i nvestment company aga in  exercised its d iscretion ,  electi ng not to seek re l ief 

aga inst Cap ito l H i l l  Subway and waiti ng to see whether the proceeds from the 

condom in i um sales resu lted i n  its i nterest being redeemed . 

Furthermore ,  1 2th and John I nvestors ' l it igation strategy was also 

consistent with the forego ing i nterpretat ion . I ndeed , when it became clear that 

the condom in i um sales proceeds wou ld not resu lt i n  the redemption of its 

i nvestment, 1 2th and John I nvestors i n it iated l it igation aga i nst Hardy based on 

h is guarantee of its i nvestment as set forth i n  the writ ings i n  question .  I t  was not 

unt i l  deep i n  l it igation , years after it s ig ned the writi ngs i n  question , that 1 2th and 

John I nvestors asserted , for the fi rst t ime,  an a lternate i nterpretat ion of the co

owners' writ ings i ncons istent with the forego ing i nterpretation . Such 

acqu iescence fo l lowed by such a s ign ificant change i n  its a l leged understand i ng 

of its ag reement with Hardy years after such an ag reement was reached is a 

weighty cons ideration i n  determ in i ng the i ntentions man ifested by 1 2th and John 

I nvestors' and Cap ito l H i l l  Subway's writ ings i n  th is  matter. See Long-Bel l  

Lumber Co . ,  35 Wn .2d at 529 .  

G iven a l l  that , Broad mark Realty Capita l 's  proposed i nterpretat ion of  the 

co-owners' writ ings is commercia l ly reasonable and p la i n ly wel l -supported by 

those writi ngs .  Thus ,  because there exists a reasonable i nterpretat ion of those 

writi ngs that does not i nvo lve the creat ion of an equ itable l ien , 1 2th and John 

I nvestors fa i l s ,  i n  th is  way, to  estab l ish the second pred icate for its assert ion on 

appea l .  We neverthe less tu rn to 1 2th and John I nvestors ' p roposed 
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i nterpretat ion of the co-owners' writi ngs to determ ine the reasonableness of that 

i nterpretation .  

2 

1 2th and John I nvestors asserts that a reasonable i nterpretat ion of the 

provis ions in question is that they reflect an unequ ivoca l i ntent between Cap ito l 

H i l l  Subway and 1 2th and John I nvestors to create an equ itable l ien-a specific 

i nterest i n  property as a remedy for a debt-agai nst any futu re loan proceeds 

flowing from Cap ito l H i l l  Subway's fa i l u re to obta in  1 2th and John I nvestors ' 

written consent prior to do ing so .  Thus ,  accord ing to 1 2th and John I nvestors , 

the parties i ntended to create an equ itab le l ien aga inst Broadmark Realty 

Capita l 's predecessor- in- i nterest's loan proceeds d isbursed to Cap ito l H i l l  

Subway because, accord i ng to 1 2th and  John  I nvestors , Cap ito l H i l l  Subway had 

fa i led to obta in  the i nvestment company's written consent prior to ag ree ing to 

such loan ag reements .  Because that i nterpretat ion is-for severa l reasons

neither a commercia l ly reasonable nor p laus ib le i nterpretat ion of the co-owners' 

i ntent ion underlyi ng their ag reement, 1 2th and John I nvestors ' assert ion fa i ls .  

Our  Supreme Court has stated that "an  equ itable l i en  is a remedy for debt 

determ ined to be owed i n  law. " Sorenson , 1 58 Wn .2d at 537 (citi ng Nelson v .  

Ne lson Neal Lumber Co. , 1 7 1 Wash . 55 ,  6 1 , 1 7  P .2d 626 ( 1 932) ; E l lenburg v .  

Larson Fru it Co . , 66 Wn . App .  246 , 252 , 835 P .2d 225 ( 1 992) ) .  I ndeed , '"[a] n 

equ itab le l ien is the rig ht to have property subjected in  a court of equ ity to the 

payment of a c la im . . . .  I t  is ne ither a debt nor a rig ht of property but a remedy 

for a debt. "' Monegan v. Pac. Nat' I Bank of Wash . ,  1 6  Wn . App .  280 , 287 ,  556 
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P . 2d 226 ( 1 976) (emphasis added) (second alterat ion i n  orig ina l )  ( i nternal 

quotat ion marks om itted) (quot ing Nelson , 1 7 1 Wash .  at 6 1 ) .  

Such l iens ,  accord i ng to a scho lar o n  the law of remed ies , may b e  created 

"by express or at least implied-in-fact agreement of the parties , as where a 

borrower ag rees that a certa i n  fund or p iece of property wi l l  stand as secu rity for 

h is debt . "  DAN B .  DOBBS , LAW OF REMED IES :  DAMAGES-EQU ITY-RESTITUTION 

§ 4 . 3(3) , at 600-0 1 (2d ed . 1 993) (emphasis added) . 27 " [W]hen it is not created by 

express terms , "  an equ itab le l ien "must arise by necessary imp l ication [] from the 

terms of the ag reement construed with reference to the s ituat ion of the parties 

and the attendant c i rcumstances . "  Am . Sav. Bank & Tr. Co. v .  Lawrence ,  1 1 4 

Wash .  1 98 , 20 1 , 1 94 P .  97 1 ( 1 92 1 )  (citi ng Walker v.  Brown , 1 65 U . S .  654 , 664 , 

1 7  S .  Ct. 453 ,  4 1  L .  Ed . 865 ( 1 897)) . Such necessary imp l icat ion arises when " it 

clearly appears from the contract as a whole that secu rity was i ntended , for 

equ ity wi l l  imp ly a security without express recita l if from the natu re of the 

contract it clearly appears that such was the intention of the parties . "  Spe i rs v .  

Jahnsen ,  1 43 Wash .  297 , 30 1 , 255 P .  1 1 7 ( 1 927) (emphasis added) (citi ng Am . 

Sav. Bank & Tr. Co . , 1 1 4 Wash .  at 20 1 ; Hossack v. Graham , 20 Wash .  1 84 ,  55 

P .  36 ( 1 898)) . I ndeed , such i ntent "must appear unequ ivoca l ly . " Huber v .  Coast 

I nv .  Co . , 30 Wn . App .  804 , 808 , 638 P .2d 609 ( 1 98 1 ) (citi ng Redemptorist 

Fathers v .  Pu rdy, 1 74 Wash .  358 , 36 1 , 24 P .2d 1 089 ( 1 933) ; Beau laurier v .  

Buchanan , 1 6  Wn . App .  887 , 889 , 559 P .2d 1 372 ( 1 977) ) .  

2 7  Such l iens "create no estate or property i n  the th ing to which they attach ; they provide 
no basis for a possessory action either against the debtor or h is obl igor or fu nd ho lder, as i n  the 
case of a perfected ass ign ment . " Monegan ,  1 6  Wn . App. at 287 .  
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In add it ion ,  D iv is ion Two of th is cou rt has emphas ized that "[a] lthough no 

particu lar  form is requ i red to g ive rise to an equ itab le l ien , the parties must have 

intended to impress a particular fund or thing with a charge as secu rity for an 

underlyi ng debt or  ob l igation . "  Ki nne v .  Ki nne ,  27 Wn . App .  1 58 , 1 62 , 6 1 7 P .2d 

442 ( 1 980) (emphasis added) (citi ng Monegan , 1 6  Wn . App .  at 287) . Th is is i n  

accordance with persuas ive authority from the N i nth C i rcu it : 

"An equ itable l ien can be estab l ished and enforced on ly if 
there is some p roperty which is subject to the l ien . "  RESTATEMENT 
OF RESTITUTION § 1 6 1 comment e ( 1 937) . See also Spring Constr. 
Co . ,  I nc. v .  Harris ,  562 F . 2d 933 , 937 (4th C i r . 1 977) (must have an 
identifiab le res i n  order for an equ itable l ien to attach ) .  

Bonnevi l le  Power Adm in .  v .  Wash .  Pub .  Power Supply Sys . , 956 F .2d 1 497 ,  

1 507 (9th C i r . 1 992) (ho ld ing that " [ i ]n  th is case there is no ' identifiab le res'  on 

wh ich a l ien can be imposed , because the al leged ly m isa l located funds have 

been d isbursed") ; accord DOBBS , supra ,  § 6 . 1 (2) at 5 ("An equ itable l ien is a l ien 

p laced upon specific funds or property to secure the p la i ntiff's rig hts to restitution 

i n  money . . . .  p rovided the funds or the property for wh ich they have been 

exchanged can be identified . ") ;  see also DOBBS , supra , § 6 . 1 (3) at 1 1 - 1 4  

(d iscuss ing track ing o r  trac ing proceeds for the pu rpose of a n  equ itable l ien) . 

I n  that regard , Spe i rs v .  Jahnsen ,  1 43 Wash .  297 ,  is instructive . There ,  

the matter before our  Supreme Court i nvo lved a developer and a bu i lder 

ag ree ing that a property deed , conveyed to the bu i lder as cons ideration for the i r  

ag reement, wou ld be he ld  i n  escrow as secu rity for the bu i lder's comp let ion of  a 

construct ion project. Spe i rs ,  1 43 Wash .  at 297-99 . The court determ i ned that 
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the parties' writ ings unequ ivoca l ly reflected an i ntention  to create an equ itab le 

l ien aga inst the deed in  question , reason i ng as fo l lows : 

That it was the i ntent ion of the parties i n  th is i nstance , that 
the Ki rkland p roperty shou ld be held by the respondent as secu rity 
for the fa ithfu l performance of the contract on the part of [the 
bu i lder] ,  wou ld hard ly seem to adm it of doubt .  The agreement that 
the deed should remain in escrow until the completion of the 
building, could hardly have had any other purpose. 

Spe i rs ,  1 43 Wash . at 30 1 (emphasis added) . 28 

As an i n it ia l  matter, the parties , s ignatories , and tit les of the writ ings i n  

question do not clearly and  unequ ivoca l ly demonstrate the co-owners' i ntent to 

create an equ itab le l ien aga inst loan proceeds d isbursed by Broadmark Realty 

Capita l 's predecessor- in- i nterest . S ign ificantly, the parties identified as 

s ignatories to those writi ngs i nc lude ne ither Broadmark Realty Cap ital nor its 

predecessor- in- i nterest . Fu rthermore ,  the objectives identified by the parties do 

not set forth any ind ication that the co-owners des i red to  impose an equ itab le l ien 

on loan proceeds d isbursed by Broadmark Realty Capita l ' s  predecessor- in

i nterest pu rsuant to its loan ag reements with Cap ito l  H i l l  Subway. Rather, as 

d iscussed above , Hardy's and 1 2th and John I nvestors ' des i res were to enter  

i nto an i nvestment and ownersh ip  ag reement with one another and for Cap ito l  

H i l l  Subway to redeem 1 2th and John I nvestors '  membersh ip  i nterest . 

28 I ndeed , had the lenders there in  viewed those writi ngs pr ior to lend ing  the bu i lder such 
funds ,  it wou ld  have been clear that the deed i n  question was held i n  escrow as secu rity for the 
bu i lder's performance, rather than any other pu rpose , and that the lenders' mortgage interest in 
the deed wou ld be inferior . 
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Moreover, the titles of the ag reements in question neither ment ion the 

ph rase "equ itab le l ien , "  nor expressly-nor imp l icit ly-ind icate that the loan 

proceeds aris ing from Cap itol H i l l  Subway's loan ag reements with Broadmark 

Realty Capita l 's predecessor- in- i nterest were to be subject to an equ itab le l ien . 

Rather, as d iscussed herei n ,  the tit les p la in ly describe writi ngs regard ing 

i nvestment and ownersh ip .  

1 2th and  John I nvestors does not provide any  argument or ana lys is i n  

support of how the  tit les , s ignatories , or  objectives support a clear and 

unequ ivoca l i ntent to create an equ itab le l ien aga inst the proceeds of Cap ito l  H i l l  

Subway's loan ag reements made two years later with Broadmark Realty 

Capita l 's predecessor- in- i nterest . I ndeed , no such unequ ivoca l i ntent can 

reasonably be understood from the writi ngs'  t it les , s ignatories , and objectives . 29 

i i  

The  terms and  cond itions of the  writi ngs i n  question also do not clearly 

and unequ ivoca l ly evidence such an i ntent. As an i n it ia l ,  but s ign ificant, matter, 

there is no d ispute that the co-owners' writi ngs preceded any such loan refinance 

with Broadmark Realty Capita l 's  predecessor- in- i nterest (from which the loan 

proceeds at issue were d isbursed) by more than two years . I t  is therefore 

29 Furthermore ,  even if such an objective had been unequ ivoca l ly  expressed or imp l ied i n  
t he  writi ngs i n  question ,  t he  d ispute before us l i kely wou ld  no t  have arisen i n  t he  fi rst i nstance. 
I ndeed , as a matter of common bus iness judgment ,  it is plain that, if Broadmark Realty Cap ita l 's  
predecessor- in- interest knew that its money wou ld be d iverted to the investment company, rather 
than devoted to those uses specified i n  the terms of i ts loan agreement with Capitol H i l l  Su bway, 
then it wou ld have very l i ke ly decl i ned to make the loan .  

Moreover, i t  wou ld be  d ifficu lt to envis ion that any  member o f  1 2th and  John  I nvestors 
wou ld  not be aware that no money wou ld be loaned by a commercia l ly v iable company i n  su ch a 
c i rcumstance. 
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unsurpris ing that nowhere do those writi ngs expressly mention-or necessari ly 

imp ly-that the co-owners had specifica l ly contemplated creat ing an equ itab le 

l ien aga inst loan proceeds from Broadmark Realty Capita l 's  predecessor- in

i nterest's loan ag reements with Cap ito l H i l l  Subway that had yet to exist . I ndeed , 

when the co-owners s igned the writ ings i n  question , Trez Capita l ,  not Broadmark 

Realty Capita l 's predecessor- in- i nterest , was the lender cred itor with the most 

sen ior  loan aga inst i n  the development p roperty . 30 Hence ,  1 2th and John 

I nvestors p la i n ly do  not estab l ish that the writi ngs i n  question reflect that the co

owners unequ ivoca l ly i ntended to subject the specific loan p roceeds in question 

to an equ itable l ien i n  1 2th and John I nvestors '  benefit .  

Fu rthermore ,  even i f  we were to fi nd that 1 2th and John I nvestors ' 

i nterpretat ion was p laus ib le (wh ich we do not) , the writi ngs'  terms and cond itions 

ne ither expressly i nd icate nor necessari ly imp ly that the co-owners i ntended to 

create an equ itab le l ien aga inst the specific loan proceeds aris ing from Cap ito l  

H i l l  Subway's loan ag reements with Broadmark Realty Capita l 's  predecessor- in

i nterest . As an i n it ia l  matter , the provis ions at  issue do not expressly i nd icate 

such an i ntent. I ndeed , those provis ions neither mention the phrase "equ itab le 

l ien"  nor do those provis ions specifica l ly ment ion Broadmark Realty Capita l ,  its 

predecessor- in- i nterest , or a specific-futu re-loan ag reement from which those 

loan proceeds m ight ,  i n  the futu re ,  be d isbursed . 

30 Moreover, as d iscussed here i n ,  around the t ime that the co-owners s ig ned the writ ings 
i n  q uestion ,  Broadmark Realty Capita l 's  predecessor- in- interest had expressly rejected Capito l  
H i l l  Subway's request that it provide Capitol H i l l  Su bway with a construction loan .  
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Furthermore ,  there is no unequivocal and necessary imp l ication aris ing 

from the provis ions at  issue that the co-owners i ntended to create such an 

equ itab le l ien . Notab ly ,  Broadmark Realty Capita l ' s  i nterpretat ion , ana lyzed 

above , is p la in ly a reasonable a lternate i nterpretat ion of the provis ions at issue .  

Aga i n ,  that there exists another reasonable i nterpretat ion of those provis ions is ,  

by itse lf, fata l to 1 2th and John I nvestors ' proposed equ itable l ien i nterpretation , 

which requ i res that there be on ly one poss ib le i nterpretat ion-an unequ ivoca l 

express ion-in order for an equ itab le l ien to be created . See Spe i rs ,  1 43 Wash .  

at 30 1 . 

I n  add it ion ,  the other written consent and cond ition subsequent clauses i n  

t he  co-owners' writi ngs s im i larly do not evidence the requ is ite i ntent. I ndeed , 

imp l icit i n  1 2th and John I nvestors' i nterpretat ion is that the co-owners 

unequ ivoca l ly i ntended that the clauses there in-the loan refi nance written 

consent ob l igat ion clauses and the cond it ion subsequent clauses-wou ld be 

operationa l ly d isti nct from other such provis ions .  However, the s im i la rit ies 

between the clauses in question and those other c lauses th roughout the co

owners' writ ings do not reasonably support such an i ntention . Moreover, 1 2th 

and John I nvestors does not argue or present ana lys is in support of the 

proposit ion that the provis ions in question shou ld be i nterpreted any d ifferently 

than the forego ing provis ions .  

F ina l ly ,  the writi ngs'  ded icated defau lt and remedy sect ions are p la in ly 

i ncons istent with 1 2th and John I nvestors ' proffered i nterpretation .  As an i n it ia l  

matter, the existence of a defau lt and remedy sections-in the same writi ngs that 
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pu rport to conta in  provis ions creat ing a remedy of an equ itab le l ien-by itself 

suggests that other remed ies were ava i lab le and that an equ itable l ien was not 

the on ly poss ib le i nterpretat ion-the resu lt of an unequ ivoca l express ion-aris ing 

from the provis ions i n  question . 

Fu rthermore ,  the text of the ded icated defau lt and remed ies sect ions do 

not expressly i nd icate or necessari ly imp ly that the co-owners i ntended to  create 

the asserted equ itable l ien . The defau lt sect ions do not set forth an exception for 

Cap ito l H i l l  Subway's defau lt on its loan refi nance written consent ob l igation , the 

remed ies sect ions do not expressly i nd icate that such a defau lt wou ld  resu lt in a 

remedy specified e lsewhere i n  the co-owners' writi ngs ,  and the remed ies 

sect ions also do not expressly identify an equ itab le l ien as one of the remed ies 

ava i lab le to 1 2th and John I nvestors in the event of a defau lt . 

Nor, for that matter, do the remed ies sect ions necessari ly imp ly such an 

i ntent. I ndeed , although the writi ngs '  remed ies sect ions conta in  catch-a l l  

p rovis ions reserving to  1 2th and John I nvestors a l l  r ig hts at  law or  i n  equ ity ,  such 

a reservation of rig hts p la i n ly cannot constitute a c lear and unequ ivocal i ntent to 

create such a specific secu rity i nterest aga inst specific property . Thus ,  the terms 

and cond it ions of the writ ings in question do not expressly ind icate , or even 

necessari ly imp ly ,  that the co-owners clearly and unequ ivoca l ly i ntended for the 

provis ions in question to create the equ itab le l ien asserted here i n . 3 1  

31  I n  its appel late briefi ng ,  1 2th and John I nvestors asserts that Cap ito l  H i l l  Subway's 
defau lt on i ts loan refi nance written consent ob l igat ion wou ld  resu lt not i n  a defau l t  and the 
attendant remed ies specified i n  the i r  writi ngs but ,  rather , wou ld  resu lt i n  an eq u itab le l ien against 
the loan proceeds .  I m p l ic it i n  1 2th and John I nvestors' i n terpretat ion is that the provis ions 
themselves either expressly or imp l icit ly provide for standalone defau lt and remedy terms that 
apply on ly to the provis ions in question . 1 2th and John  I nvestors does not support th is 
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i i i  

Nevertheless 1 2th and  John I nvestors assert that t he  co-owners' writi ngs' 

defi n it ion of the word " l ien"  supports its proffered i nterpretation .  Th is is so ,  1 2th 

and John I nvestors contends ,  because as defi ned there in , " l ien"  is g iven a 

defi n it ion so broad so as to estab l ish that the co-owners i ntended that a defau lt 

on Hardy's loan refinance written consent ob l igat ion wou ld  create the specific 

equ itab le l ien i n  question . 32 Because such defi n it ion and characterizat ion neither 

unequ ivoca l ly reflect an i ntent to create an equ itab le l ien on specific loan 

proceeds nor necessari ly fo l low from as much ,  1 2th and John I nvestors ' 

assert ion fa i l s .  

The I nvestment Ag reement defi ned the term " l ien"  as 

any mortgage,  deed of trust, l ien , p ledge ,  hypothecation ,  
ass ignment ,  secu rity i nterest , or any other encumbrance ,  charge or 
transfer of, on or affecti ng [Cap ito l H i l l  Subway] and/or the Property, 
any port ion thereof or any i nterest there in ,  i ncl ud i ng ,  without 
l im itation ,  any cond it iona l  sale or  other t i t le retent ion ag reement, 
any fi nanc ing lease havi ng substantia l ly the same economic effect 
as any of the forego ing , the fi l i ng of any fi nancing statement, and 
mechan ic's ,  materia lmen's and other s im i lar  l iens and 
encumbrances . 

(Emphasis added . )  

imp l ication with arg ument or analysis but ,  rather, merely asserts that i t  must be  so .  As d iscussed 
above , however, it is p la i n ly a reasonable in terpretat ion of the absence of specific defau lt and 
remedy terms i n  the provis ions i n  question that the co-owners i ntended for such terms to be 
incorporated i n  those provis ions from the writi ngs '  ded icated-and broad-defau l t  and remedies 
sections .  

1 2th and John I nvestors also asserts that such a read ing  wou ld  render the loan proceeds 
port ion of the provis ions at issue mean ing less. To the contrary ,  as ana lyzed above , a 
commercia l ly reasonable in terpretat ion of the above provis ions that g ives mean ing  to each clause 
with i n  those provis ions-as wel l  as the other provis ions th roughout the co-owners' writ ings
exists . 

32 Notably ,  desp ite the broad term inology deta i led there i n ,  the defi n it ion of " l ien"  does not 
inc lude the phrase "eq u itab le l ien . "  
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The writings' definition of "l ien" does not set forth a clear and unequivocal 

intent to create the equitable l ien in question. As an initial matter, such an 

intention does not arise by necessarily impl ication because a reasonable 

alternate interpretation of the co-owners' intention underlying its definition of l ien 

exists. It seems plain that the definition of a word used in a contract is typically 

intended to define that word as it is used in the contract. And indeed, the word 

"l ien" recurs throughout the co-owners' writings, with several provisions 

prohibiting Capitol Hi l l  Subway from allowing "other encumbrances and/or l iens," 

"any Lien," "contractor l iens," or a "potential Environmental l ien" to stand against 

the property in question or any portion thereof. Thus, a much more natural 

interpretation of such a provision-and one supported by the prevalence of the 

word "l ien" elsewhere in the writings in question-is that the parties intended that 

the definition of "l ien" in the Investment Agreement would define the word "l ien" 

as it occurs throughout their writings. 

Furthermore, as "lien" is defined therein, the definition provided is so 

broad so as to be incapable of both reasonably reflecting a clear and unequivocal 

intention to create an equitable l ien by resort to those provisions of the writings in 

question or creating such a l ien with the required specificity. Indeed, that the co

owners set forth the word "l ien" elsewhere in the writings, but did not elect to use 

it to refer to an "equitable l ien" in the provisions at issue,  further cautions against 

reading such intent into the co-owners' writings. Thus, for the foregoing reasons, 

1 2th and John Investors' assertion fa ils. 
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iv 

Desp ite the several fa i l i ngs of 1 2th and John I nvestors ' assertion ,  we 

neverthe less cons ider whether 1 2th and John I nvestors ' conduct s ince s ign ing 

the writ ings i n  question was cons istent with its proffered i nterpretat ion that the 

provis ions at issue u nequ ivoca l ly created an equ itab le l ien . It was not .  

As set forth above , the i ntent of the parties may be d iscerned from '"the 

subsequent acts and conduct of the parties to the contract . "' Healy, 1 5  Wn . App .  

2d at 544-45 ( i nternal quotat ion marks om itted) (quoti ng Tanner Elec. Coop. , 1 28 

Wn .2d at 674) . Fu rthermore ,  once an equ itable l ien is created , '" it is ,  

neverthe less , but a mere float ing and i neffective equ ity unt i l  such t ime as a 

j udgment or  decree is rendered actua l ly subject ing the property to the payment of 

the debt or c la im . "' Nelson , 1 7 1 Wash . at 6 1  (quot ing Langford v. Fann i ng ,  7 

S .W.2d 726 , 728 (Mo .  App .  1 928)) . I ndeed , equ itab le l iens are '"equ itable '  i n  the 

sense that they . . .  are recogn ized and enforced i n  the courts of equ ity . " DOBBS , 

supra ,  a t  60 1 . 

G iven that, i n  the event that the co-owners i ntended to create the 

equ itab le l ien in question , it wou ld be expected that 1 2th and John I nvestors 

wou ld have immed iate ly sought j ud ic ia l  re l ief under the co-owners' ag reement i n  

t he  event that Hardy refi nanced Cap ito l  H i l l  Subway's loan aga inst the 

development property without 1 2th and John I nvestors ' written consent. 33 

33 I ndeed , for 1 2th and John  I nvestors to do otherwise , such as to adopt a wait-and-see 
approach , wou ld  be consistent not with 1 2th and John I nvestors' proposed i nterpretation but ,  
rather, with Broadmark Realty Capita l 's  proposed i nterpretation ,  previously d iscussed . 
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1 2th and John I nvestors ' conduct du ring the t ime i n  question was p la in ly 

i ncons istent with its now-asserted i nterpretat ion of the provis ions at issue .  For 

instance ,  when Hardy refi nanced Cap ito l H i l l  Subway's property's loan with 

Broadmark Realty Capita l 's  predecessor- in- i nterest without also obta in ing  1 2th 

and John I nvestors' written consent to do so , 1 2th and John I nvestors d id not act 

consistent with its preferred i nterpretation .  I ndeed , i n  response to any one of the 

instances in which Hardy pu rported ly refi nanced a loan in question without 

obta in ing  the requ is ite consent, 1 2th and John I nvestors neither sought an 

i nj unct ion agai nst the performance of the loan refi nance ag reement nor aga inst 

the d isbursement of such proceeds pu rsuant to that loan ag reement. Moreover, 

when the proceeds from such ag reements were to be d isbursed , 1 2th and John 

I nvestors ne ither fi led a c la im in  the tria l  court to  ava i l  itself of  its pu rported rig ht 

to an equ itable l ien on any such proceeds nor sought to stop any such 

d isbursements from bei ng uti l ized to pay for construct ion on the development 

project .  

Fu rthermore ,  1 2th and John I nvestors ' notificat ion of defau lt letter to 

Cap ito l H i l l  Subway was also i ncons istent with its proposed i nterpretat ion of the 

provis ions at issue .  I ndeed , 1 2th and John I nvestors not on ly sent the letter e ig ht 

months after Cap ito l  H i l l  Subway's pu rported in it ia l  event of defau lt , but also 

identified a defau lt and remedy structu re consistent with Broadmark Rea lty 

Capita l 's proffered i nterpretat ion of the writi ngs i n  question , d id  not specify that it 

had the remedy of an equ itab le l ien agai nst certa i n  loan proceeds ,  and after 

declari ng such a defau lt , d id not seek to impose or enforce i n  cou rt an equ itable 
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lien against the loan proceeds in question. Nor, for that matter, was the default 

alleged therein Hardy's fai lure to obtain 1 2th and John Investors' written consent 

but, rather, it was Capitol Hi l l  Subway's fa i lure to redeem 1 2th and John 

Investors' interest by the August 201 8  redemption date. 

In addition, 1 2th and John Investors' litigation strategy was inconsistent 

with its proffered interpretation on appeal .  As an initial matter, when 1 2th and 

John Investors decided that it would in itiate litigation predicated on the terms of 

its agreement with Hardy, it did not sue Capitol Hi l l  Subway for defaulting on the 

loan refinance written consent provisions but, rather, sued Hardy on his personal 

guarantee of 1 2th and John Investors' investment and return . Then, after that 

litigation was successful but resulted in the debt arising from the resulting 

judgment being discharged in bankruptcy, several individual members of 1 2th 

and John I nvestors again initiated legal action. However, those members did not 

sue Capitol Hi l l  Subway under any theory related to its equitable l ien but, rather, 

sued 1 2th and John I nvestors' former manager premised upon certa in alleged 

breaches of fiduciary duties and tort claims. 

Then,  two and half years after the first assertedly improper loan refinance 

in question-and four years since the writings in question were signed-1 2th and 

John Investors initiated litigation against both Capitol Hil l Subway and Broadmark 

Realty Capital and asserted that 1 2th and John Investors, along with Hardy, had 

intended to create an equitable l ien.  However, even that allegation was 

predicated on the creation of an equitable l ien secured against the development 

property in question, not the loan proceeds now at issue. 
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It was not unt i l  summary j udgment proceed i ngs aga i nst Broadmark Realty 

Capita l ,  i n  September 2022-six and a ha lf years after the writ ings i n  q uestion 

were s igned-that 1 2th and John I nvestors advanced the contract i nterpretat ion 

that it now sets forth on appea l .  Aga i n ,  such a s ign ificant change years after the 

s ign ing of the writ ings in question is a weighty consideration i n  determ i n ing  

whether a p roposed i nterpretat ion of  a writi ng is a reasonable one .  See Long

Bell Lumber Co. , 35 Wn .2d at 529 . G iven a l l  of th is ,  1 2th and John I nvestors ' 

conduct has been i nconsistent with its proffered i nterpretat ion that the co-owners 

unequ ivoca l ly i ntended to estab l ish the equ itable l ien i n  question . 

D 

I n  summary, it is a reasonable i nterpretat ion of the provis ions i n  q uest ion 

that the co-owners i ntended to cond ition Hardy's ob l igation to obta in  1 2th and 

John I nvestors' written consent for a loan refinance subsequent to Cap ito l H i l l  

Subway's redemption of 1 2th and  John  I nvestors ' membersh ip  i nterest i n  Cap ito l  

H i l l  Subway. The provis ions of the co-owners' writi ngs and subsequent conduct 

are clearly consistent with such an i nterpretation .  

I n  contrast, i t  i s  p la i n ly not a commercia l ly reasonable i nterpretat ion of 

those writ ings that the co-owners i ntended to create an equ itab le l ien aga inst 

specific loan proceeds stemming from a loan refi nance for which Hardy fa i led to 

obta in  1 2th and John I nvestors' written consent. I n  order to estab l ish such a l ien , 

the i ntent to do so must appear clearly and u nequ ivoca l ly i n  the writi ngs i n  

question . I t  must also identify specific property which w i l l  serve as  secu rity for 

such a l ien . As d iscussed herei n ,  1 2th and John I nvestors ' p roposed 
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interpretation fa ils-in several ways-as to both of these requirements. 

Moreover, the existence of another commercially reasonable interpretation of the 

provisions in question renders 1 2th and John Investors' proposed interpretation 

inadequate to establish an equitable l ien. The reasonableness of Broadmark 

Realty Capital's asserted interpretation of the writings demonstrates that 1 2th 

and John I nvestors' proposed interpretation is far from clear and unequivocal. To 

the contrary, the superiority of the interpretation urged by Broadmark Realty 

Capital plainly establishes that 1 2th and John I nvestors cannot establish the 

validity of its cla im.  

Accordingly, 1 2th and John Investors does not demonstrate an entitlement 

to appellate relief arising from its claims against Broadmark Realty Capital 

predicated on the co-owners' agreement amongst themselves. 

I l l  

1 2th and John Investors next asserts that the trial court erred by rejecting 

several theories in tort that, it avers, entitle it to appel late relief. None of its 

theories are avail ing. 

A 

1 2th and John Investors first asserts that Broadmark Realty Capital's 

predecessor-in-interest engaged in tortious interference with 1 2th and John 

Investors' business expectancy. This is so, 1 2th and John I nvestors contends, 

because it had a contractual expectation to be paid out of the proceeds of any 

loan refinance to which it had not given its written consent, and Broadmark 
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Realty Capita l 's predecessor- in- i nterest d id not d isburse such proceeds to 1 2th 

and John I nvestors . 

To estab l ish tort ious i nterference with a contractual re lationsh ip  or  

bus i ness expectancy, a p la i ntiff must prove five elements : 

" ( 1 )  [T]he existence of a va l id  contractua l  re lationsh ip  or  
bus i ness expectancy; (2)  that defendants had knowledge of that 
re lationsh ip ;  (3) an i ntentiona l  i nterference inducing or caus ing a 
breach or term ination of the re lationsh ip  or  expectancy; (4) that 
defendants i nterfered for an improper pu rpose or used improper 
means; and (5) resu ltant damage . "  

Tacoma Auto Mall, I nc .  v .  N issan N .  Am . ,  I nc . , 1 69 Wn . App .  1 1 1 ,  1 32 ,  279 P . 3d 

487 (20 1 2) (alterat ion i n  orig ina l )  (quot ing Le i ngang v. P ierce County Med . 

Bu reau , I nc . , 1 3 1 Wn .2d 1 33 ,  1 57 ,  930 P .2d 288 ( 1 997) ) .  

1 2th and John I nvestors ' c la im fa i l s .  As an i n it ia l  matter, 1 2th and John 

I nvestors does not ident ify with any particu larity the bus i ness expectancy-and 

the underlyi ng contractual  p rovis ions-upon which it p red icates its cla im .  Rather ,  

1 2th and John I nvestors merely argues Broadmark Realty Capita l ' s  predecessor

in- i nterest i nterfered with its "contractual re lationsh ip  with [Cap ito l  H i l l  Subway] 

and bus i ness expectancies aris ing therefrom , "  incl ud i ng its "contractua l  rig ht to 

be paid out of the loan proceeds . "  Th is is p la in ly an insufficient basis on which to 

assert the existence of a va l id  contractual  re lationsh ip  or bus i ness expectancy. 

We do not consider arguments unsupported by citat ion and analys is .  RAP 

1 0 . 3(a) (6) ; Saunders v .  L loyd 's of London , 1 1 3 Wn .2d 330 , 345 ,  779 P .2d 249 

( 1 989) . 
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Nonethe less , assum ing that 1 2th and John I nvestors i ntended that its 

tort ious i nterference assertion be pred icated on its equ itable l ien theory 

d iscussed above , that theory also fa i ls  to estab l ish the requ is ite bus i ness 

expectancy. As extens ive ly ana lyzed herei n ,  such an i nterpretat ion is ne ither a 

reasonable nor p laus ib le i nterpretat ion of the writi ngs i n  question . I ndeed , those 

writi ngs p la i n ly do not reflect a clear and unequ ivoca l i ntent ion to create a 

specific i nterest i n  the loan proceeds aris ing from such loan ag reements . Huber ,  

30 Wn . App .  at 808 (citi ng Redemptorist Fathers ,  1 74 Wash .  at 36 1 ; Beau lau rier , 

1 6  Wn . App .  at 889) . 

Moreover, even if the writi ngs i n  question reasonably reflected that the 

parties there in  were attempt ing to create an equ itab le l ien aga inst any futu re loan 

proceeds ,  such attempts wou ld also fa i l .  I ndeed , an equ itab le l ien is not on ly 

about creat ing a secu rity i nterest i n  money. It i s  about creat ing a specified 

i nterest in identifiable money. Ki nne ,  27 Wn . App .  at 1 62 (citi ng Monegan , 1 6  

Wn . App .  287) ; Bonnevi l le Power Adm in . ,  956 F . 2d at 1 507 .  G iven that ,  1 2th 

and John I nvestors fa i ls  to estab l ish the existence of the requ is ite bus i ness 

expectancy necessary to support its tort ious i nterference c la im . 

Importantly, because no such bus i ness expectancy arose from the co

owners' writi ngs ,  Broadmark Realty Capita l 's  predecessor- in- i nterest cannot be 

charged with knowledge of an expectancy that, as d iscussed here i n ,  does not 

exist. F ina l ly ,  g iven the facts before us ,  Broadmark Realty Capita l 's  

predecessor- in- i nterest cannot be sa id to have engaged in  any wrongfu l act by 

d isburs ing the loan proceeds in question in accordance with the performance 
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requ i red under its loan ag reements with Cap ito l H i l l  Subway. Thus ,  for several 

reasons ,  1 2th and John I nvestors' tort ious i nterference c la im fa i ls .  

B 

1 2th and John I nvestors next asserts that Broadmark Realty Capita l 's 

predecessor- in- i nterest rece ived unjust enrichment at 1 2th and John I nvestors ' 

expense . Th is is so ,  1 2th and John I nvestors contends ,  because the lender's 

predecessor- in- i nterest rece ived a port ion of the loan proceeds pursuant to its 

ag reement with Hardy, i nstead of d isburs ing such proceeds to 1 2th and John 

I nvestors . 

U nj ust enrichment is the method of recovery for the va lue of a benefit 

reta i ned by another in the absence of any contractual  re lationsh ip  because 

notions of fa i rness and just ice requ i re it .  Young v.  Young ,  1 64 Wn .2d 477 , 484 ,  

1 9 1 P . 3d 1 258 (2008) (citi ng Ba i l ie  Commc'ns,  Ltd . v .  Trend Bus .  Sys . ,  I nc . , 6 1  

Wn . App .  1 5 1 , 1 60 , 8 1 0 P .2d 1 2  ( 1 99 1 ) ) .  

U nj ust enrichment is measured by  a defendant's ga i ns ,  rather than a 

p la i ntiff's losses . See Dragt v. Dragt/DeTray, LLC,  1 39 Wn . App .  560 , 576 , 1 6 1 

P . 3d 473 (2007) (citi ng RESTATEMENT (TH IRD) OF RESTITUTION AND UNJUST 

E N RICHMENT § 1 (20 1 1 )) .  

[T]o recover for unj ust enrichment the p la i ntiff must p lead both 
unj ust reta i n i ng of benefits and why an equ itable remedy is 
necessary.  I t  must a l lege al l  of the mater ia l  facts that constitute the 
g ist of the cause of action . 

Puget Sound Sec. Patrol, I nc .  v. Bates , 1 97 Wn . App .  46 1 , 475 , 389 P . 3d 709 

(20 1 7) (footnotes om itted) (citi ng H ughes v.  Chattem,  I nc . , 8 1 8 F . Supp .2d 1 1 1 2 , 
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1 1 24-25 (S . D .  I nd .  201 1 ) ; 66 AM . JUR .  2D RESTITUTION AND I MPL IED CONTRACTS § 

1 59 (20 1 1 )) . 

1 2th and John I nvestors ' assert ion fa i ls .  Aga i n ,  the i nvestment company 

does not identify with any specificity the basis from which arises its purported 

rig ht to the benefit that Broadmark Realty Capita l ' s  predecessor- in- i nterest 

a l leged ly unjustly reta i ned . Rather ,  1 2th and John I nvestors merely argues that 

the loan proceeds i n  question were "due and owing"  to it .  Such an assertion is 

p la i n ly insufficient to support the foundat ion of an unj ust enrichment cla im .  

Aga i n ,  we do not consider arguments unsupported by citat ion and analys is .  RAP 

1 0 . 3(a) (6) ; Saunders ,  1 1 3 Wn .2d at 345 .  

Nonethe less , assum ing that the a l leged benefit owing to  1 2th and  John  

I nvestors' is aga in  pred icated on its proposed equ itable l i en  i nterpretat ion , 1 2th 

and John I nvestors' re l iance on such a theory,  for the reasons mentioned above , 

fa i l s .  Huber ,  30 Wn . App .  at 808 (citi ng Redemptorist Fathers ,  1 74 Wash .  at 36 1 ; 

Beau laurier ,  1 6  Wn . App .  at 889) ; Ki nne ,  27 Wn . App .  at 1 62 (citi ng Monegan , 1 6  

Wn . App .  at 287) ; Bonnevi l le  Power Adm in . , 956 F .2d at 1 507 . Therefore ,  by 

re lyi ng on an imp laus ib le i nterpretat ion of the writi ngs in question as the 

foundat ion for the creat ion of an equ itable l ien and by fa i l i ng to present 

ag reements identify ing the specific property upon which such a l ien wou ld  be 

impressed , 1 2th and John I nvestors ' c la im twice fa l ls short of estab l ish i ng a rig ht 

to appe l late re l ief. 

Fu rthermore ,  even if 1 2th and John I nvestors had estab l ished its equ itab le 

l ien theory (wh ich , aga i n ,  it has not) , the i nvestment company has fa i led to a l lege 

58 
A-58 



No .  84748- 1 - 1/59 

a l l  of the mater ia l facts that m ight constitute the g ist of such a cause of action .  

Accord ing to 1 2th and  John I nvestors , Broadmark Realty Capita l 's p redecessor

in- i nterest's a l leged "gai ns" were the sums that it rece ived for performance of its 

contracts with Cap ito l  H i l l  Subway. I n  attempt ing to estab l ish unj ust enrichment ,  

however, 1 2th and John I nvestors never made such gains its target. Rather, a l l  

1 2th and John I nvestors attempts to  do is estab l ish proof of  its losses. Given 

that, 1 2th and John I nvestors d id not provide us ,  or  the tr ial cou rt ,  with evidence 

that Broadmark Realty Cap ita l 's  predecessor- in- i nterest rece ived ga i ns

neverm ind unj ust ga i ns-greater than that to which they were entit led by 

perform ing its contractual ob l igat ion with a party other than 1 2th and John 

l nvestors . 34 

Thus ,  1 2th and John I nvestors ' tort c la ims aga i nst Broadmark Realty 

Cap ita l fa i l .  Accord ing ly ,  1 2th and John I nvestors does not estab l ish an 

entit lement to appe l late re l ief. 35 

34 1 2th and John I nvestors also asserts that Broadmark Realty Capita l 's  predecessor- in
in terest engaged i n  convers ion of its property by d isburs ing the loan proceeds i n  question to 
Capitol H i l l  Su bway and to itself, pursuant to the terms of the loan ag reements in q uestion ,  rather 
than d isburs ing such proceeds d i rectly to 1 2th and John I nvestors . Th is was convers ion , 
accord ing to the investment company, because 1 2th and John I nvestors had an equ itab le l ien on 
such loan proceeds wh ich , it a l leges, created a property rig ht i n  such loan proceeds. 

1 2th and John I nvestors' assertion is i ncorrect . Almost one centu ry ago, our Supreme 
Court expressly rejected the pred icate for that assertion :  

"An equ itab le l i en  is t he  rig ht to have property subjected i n  a cou rt of 
equ ity to the payment of a cla im .  . . . It is neither a debt nor a rig ht of 
property" . . . .  

It seems to be sustained by practically universal authority that an 
equitable title or right is not enough to support an action for conversion . 

Nelson ,  1 7 1 Wash .  a t  6 1 , 63-64 (emphasis added) (q uoti ng Kukuk v. Marti n ,  33 1 I l l .  602 , 605 ,  
1 63 N . E . 391  ( 1 928)) . Accord i ng ly ,  1 2th and John I nvestors' cla im fa i ls .  

3 5  Given our  d isposit ion of  th is matter on the forego ing  bases, we need not  cons ider 1 2th 
and John  I nvestors' rema in ing  assertions .  
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The trial court's grant of summary judgment to Broadmark Realty Capital 

is affirmed . The trial court's denial of 1 2th and John Investors' motion for 

summary judgment is also affi rmed . 

\ 

WE CONCUR: 

A :J. 
�� , 

J 
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